
BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION 

ROBERT D. REYNOLDS and JULIANNE C. 
REYNOLDS 

Complainants, 

v. 

UTILITY BOARD OF THE CITY OF KEY 
WEST, FLORIDA d.b.a KEYS ENERGY 
SERVICES, et al. 

Respondents. 

and 

MONROE COUNTY, a political subdivision 
of the State of Florida, NO NAME KEY 
PROPERTY OWNERS ASSOCIATION, INC. 

SECOND AMENDED COMPLAINT1 

Docket Number: 120054-EM 

Filed: March 18, 2013 
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Interveners. .r-

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS, by and 

through undersigned counsel and pursuant to Florida Rules of Administrative Code §25-22.036, 

file this Amended Complaint against the Respondent, UTILITY BOARD OF THE CITY OF 

KEY WEST, FLORIDA d.b.a KEYS ENERGY SERVICES and MONROE COUNTY, a 

political subdivision of the State of Florida, and in support state as follows: 

INTRODUCTION/PARTIES 

1. Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS 

("Reynolds"), own and maintain real property located at 2160 Bahia Shores Road, No Name 

1 This Second Amended Complaint is being filed to correct a scrivener's error in the foot note located on page six 
(6) of the Amended Complaint and this Second Amended Complaint which is referenced herein as Footnote Three 
(3). 
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Key, Florida 33042 ("Property"). The Property is located on an island in Monroe County, 

Florida commonly known as No Name Key. 

2. Respondent, UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA 

d.b.a KEYS ENERGY SERVICES ("KES"), is a Florida electric utility with its principal place 

of business located at 1001 James Street, Key West, Florida 33040. 

3. Intervener, MONROE COUNTY, is a political subdivision of the State of Florida 

("Monroe County"). 

4. Intervener, NO NAME KEY PROPERTY OWNERS ASSOCIATION, INC., is a 

Florida not for profit corporation ("NNKPOA"). NNKPOA is made up of members who own 

property on No Name Key, Florida and are desirous of connecting to commercial electrical 

service. 

5. KES' territorial service area includes the is(and of Key West and extends beyond 

the City limits for approximately thirty-five (35) miles East through the Lower Florida Keys, 

terminating at Pigeon Key, Monroe County, Florida. 

6. Mr. and Mrs. Reynolds own real property on No Name Key, Florida, located· 

within KES' territorial service area. 

7. With this proceeding Mr. and Mrs. Reynolds seek: (1) a Public Service 

Commission ("PSC") Order declaring KES must connect customers located on No Name Key 

who request service from KES and meet the electrical safety code requirements of the Florida 

Building Code for electrical connection; (2) a determination that the PSC has exclusive 

jurisdiction over KES' territorial agreement, including enforcement of its terms; (3) PSC's 

jurisdiction over the territorial agreement preempts Monroe County's Ordinance 043-2001 as it 

pertains to KES and its electric lines; (4) a determination that Monroe County does not have 
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jurisdiction over No Name Key customers connection to KES and; (5) cannot prohibit KES 

customers from connecting to the electric utility. 

LEGAL AUTHORITY AND JURISDICTION 

8. This is a complaint pursuant to §25-22.036, Florida Administrative Code 

("F.A.C."), seeking authority from the PSC to engage in an activity subject to PSC jurisdiction 

and complaining of an act or omission by an entity subject to Florida PSC jurisdiction which 

affects the complainants' substantial interests and which is in violation of statute enforced by the 

Commission and Commission order. 

9. The PSC is an agency of the State of Florida with regulatory and police powers to 

regulate public utilities and electric utilities in the State of Florida, including KES. See Fla. Stat. 

§366.01, et. seq. KES was created by legislative enactment Chapter 69-I I91 of the Laws of 

Florida. See Chapter 69-I 191, Laws of Florida (1969). 

10. By statute, KES is defined as an Electric Utility. See Fla. Stat. §366.02(2)2
• 

I I. The Supreme Court has affirmed that the "PSC derives its authority solely from 

the legislature, which defines the PSC's jurisdiction, duties and powers." Florida Public Service 

Commission v. Fred L. Bryson, 569 So.2d 1253 (Fla. 1990). The Court has specifically held 

that: 

The Commission shall have jurisdiction to regulate and supervise each public 
utility with respect to its rates and services ... The jurisdiction conferred upon the 
commission shall be exclusive and superior to that of all other boards, agencies, 
political subdivisions, municipalities, towns, villages, or counties, and in case of 
conflict therewith, all lawful acts, orders, rules and regulations of the commission 
shall in each instance prevail. Id. 

2 Electric utility means any electric municipal utility, investor-owned utility, or rural electric cooperative which 
owns, maintains, or operates an electric generation, transmission, or distribution system within the state. 
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12. The PSC not only has the authority over enforcing its territorial agreement, the 

"PSC has the authority to interpret the statutes that empower it, including jurisdictional statutes 

and to make rules and issue orders accordingly." Id. at 1255. 

13. Fla. Stat. §366.04 empowers the PSC with exclusive jurisdiction over 

enforcement of a Territorial Agreement of an Electric Utility, including its terms. Fla. Stat. 

§366.04; See also F.A.C. §25-6.004. In Monroe County v. KES, in the Circuit Court in and for 

Monroe County, the Public Service Commission filed an amicus brief wherein it successfully 

maintained the position ''that it has the exclusive jurisdiction to interpret and enforce its Order 

approving the terms of the 1991 territorial agreement, and to determine, whether, to what extent, 

and under what terms and conditions, the residents of No Name Key are entitled to receive 

electric service from Keys Energy." See Motion of the Florida Public Service Commission for 

Leave to Participate as Amicus Curiae to Inform the Court of its Position Regarding Jurisdiction 

filed January 23, 2012, the Circuit of the Sixteenth Judicial Circuit in and for Monroe County, 

Florida, Case No. 2011-CA-342-K. Order of Dismissal dated January 30, 2012, supra, affirmed 

with opinion Roemelle-Putney v. Reynolds, 38 Fla. L. Weekly 0300 (Fla. 3rd DCA 2013). 

14. The PSC is now judicially estopped from determining it does not have jurisdiction 

to hear the instant matter. 

FACTUAL BACKGROUND 

15. On September 27, 1991, the PSC issued its Order Approving Territorial 

Agreement, Order No. 25127, approving the Territorial Agreement governing the territorial 

service of City Electric Service ("CES"), the predecessor in interest to KES. A true and correct 

copy of the Territorial Agreement is attached to the Verified Complaint previously filed by 

Reynolds ("Reynolds") and incorporated herein by reference as Exhibit A. 
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16. The Territorial Agreement provides a Territorial Service Area for which KES has 

the exclusive right and authority to provide commercial electrical services to customers. 

Pursuant to the Territorial Agreement, KES is required to extend commercial electrical service to 

customers within its Territorial Service Area. The Territorial Service Area includes the island of 

No Name Key. 

17. The Territorial Agreement is a PSC Order enforceable solely by the PSC pursuant 

to the State of Florida's police power. Absent PSC enforcement, the territorial agreement 

violates state and federal anti-trust statutes. 

18. Pursuant to Chapter 366, Florida Statutes, the PSC is empowered to oversee the 

provision of electric service throughout the State of Florida to approve, supervise and enforce the 

Territorial Agreement. Moreover, the PSC has exclusive jurisdiction over the planning, 

development, and maintenance of the coordinated power grid. 

19. Since 1969, property owners on No Name Key have sought the extension of 

commercial electrical service to No Name Key and for decades have been in repeated 

discussions and negotiations with K.ES to provide for the extension of commercial electrical 

service to their properties on No Name Key. 

20. The overwhelming majority of No Name Key property owners desire commercial 

electrical service because of the high costs associated with using alternative energy sources, and 

the inability to dispose of by-products of alternative energy, including exhausted batteries and 

damaged or worn propane tanks. More so, the use of large diesel fuel generators produces large 

amounts of environmental and noise pollutants, affecting all aspects of the ecosystem unique to 

No Name Key. 
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21. By connecting to commercial electrical power, the combined use of the existing 

solar capability together with commercial grade power would result in positive net solar 

metering producing a net positive impact on the environment. The net positive impact would far 

exceed the negative impacts which currently exist as a result of the current pollutants emitted to 

power the homes on No Name Key. 

22. Despite the desire of the majority of the property owners on No Name Key, and 

the environmental benefits commercial electricity could bring to No Name Key, in 2001, an anti-

electricity property owner, Alicia Putney, successfully lobbied the Board of County 

Commissioners for Monroe County to enact an ordinance that prohibits the extension of utility 

lines to No Name Key. See Monroe County Ordinance 043-2001, a copy of which is attached 

hereto as Exhibit B.3 

23. On September 26, 2001, the Monroe County Planning Commission, including 

then-Commission member Alicia Putney, approved a resolution ("Planning Resolution") 

supporting Ordinance 043-2001. A true and correct copy of the Planning Resolution is attached 

hereto and incorporated herein as Exhibit C. 

24. Monroe County, with the assistance of then-sitting Monroe County Planning 

Commission member Alicia Putney, who then and still currently resides on No Name Key, 

drafted Ordinance 043-2001, which prohibits the extension or expansion of public utilities, 

including electric utilities, through CBRS units. Ordinance 043-2001 amended Monroe County 

Code Section 9.5-258 by creating an overlay district on all areas, except for Stock Island, within 

federally designated boundaries of a CBRS Unit. Additionally, Ordinance 043-2001 provides 

3 Notwithstanding the foregoing, Petitioners' have filed an action in circuit court captioned In the Circuit of the 
Sixteenth Judicial Circuit in and for Monroe County, Florida, Case No. 2Q1J CA fiQ K 2013-CA-86-K, requesting 
the court declare Ordinance 043-2001 void ab initio for failure to properly notice the County Commission vote on 
said ordinance. 
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that within the overlay district, the transmission and/or collection lines of the following types of 

public utilities shall be prohibited from extension or expansion: central wastewater treatment 

collection systems; potable water; electricity; and telephone cable. A true and correct copy of 

Ordinance 043-2001 is attached hereto and incorporated herein as Exhibit B. 

Circuit Court Procedural History 

25. On or about April 1, 2011, Monroe County, instituted the case styled as Monroe 

County, a political subdivision of the State of Florida v. Utility Board of the City of Key West, 

Florida d.b.a. Keys Energy Services, et al., Case Number 2011-CA-342, in the Circuit Court of 

the Sixteenth Judicial Circuit, in and for Monroe County, Florida before the Honorable David J. 

Audlin ("County Law Suit"), on claims of declaratory relief and injunction against KES4 and all 

forty-three (43) tax payers which own property located on No Name Key (collectively, 

"Defendant Owners"). 

26. Monroe County's factual basis for its lawsuit was predicated on Monroe County's 

belief that it has jurisdiction to regulate KES' extension of electric services to property owners of 

No Name Key. In the County Law Suit, Monroe County and KES argued that Monroe County's 

Land Development Regulations govern the extension of the utility line to the property owners of 

No Name Key in direct contradiction to their prior position in Board of County Commissioners 

of Monroe County v. Department of Community Affairs. A true and correct copy of Monroe 

County's Complaint is attached hereto and incorporated herein as Exhibit D. 

27. Monroe County has previously taken the position that electrical transmission lines 

in the right-of-way were not under the regulatory framework of the Comp. Plan as outlined in 

4 Claimants are confounded as to why KES would assist in drafting a complaint which requested the Court enjoin 
KES from providing commercial power to No Name Key property owners. Claimants believe the PSC may be able 
to better shed light or answer this question as Claimants cannot find any justification for this action which interferes 
with KES' contractual obligation to provide power to customers requesting service. 
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that certain letter dated April 29, 2010 from the Monroe County Attorney to the General 

Manager of KES. A true and correct copy of the letter from the Monroe County Attorney to the 

General Manager of KES letter is attached hereto and incorporated herein as Exhibit E. 

Moreover, in 1998, Monroe County successfully argued to the Third District Court of Appeals 

that development did not include the extension of utility lines down public right-of-ways based 

on Fla. Stat. § 380.04. See Board of County Commissioners of Monroe County v. Department of 

Community Affairs, 560 So.2d 240, 240- 241 and Fla. Stat. § 380.04. 

28. Mr. and Mrs. Reynolds filed a Motion to Dismiss in response to the County Law 

Suit, asserting the circuit court lacked subject matter jurisdiction over the issues brought forth in 

the County Law Suit and that jurisdiction was vested solely with the PSC. 

29. On January 30, 2012, the Court granted the Reynolds' Motion to Dismiss, and 

dismissed the County Law Suit with prejudice, holding that the PSC had exclusive jurisdiction 

on issues regarding the interpretation and enforcement of territorial agreements, and that the PSC 

was the proper forum for hearing the issues presented in the County Law Suit. A true and 

correct copy of the Court's Order of Dismissal with Prejudice is attached hereto and incorporated 

herein as Exhibit F. 

30. Monroe County and Alicia Roemelle-Putney appealed the County Suit dismissal. 

The Third District Court of Appeal (3rd DCA) affirmed Judge Audlin's ruling in the County Law 

Suit. In reaching its opinion, the 3rd DCA found that the legislative authority of Florida Statute 

Section 366.04(5) grants the PSC jurisdiction over "the planning, development, and maintenance 

of a coordinated electric power grid throughout Florida to assure an adequate and reliable source 

of energy for operational and emergency purposes in Florida and the avoidance of further 

uneconomic duplication of generation, transmission and distribution facilities." See Alicia 
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Roemmele-Putney, et al. v. Robert D. Reynolds, et al., supra, pg. 4. Pursuant to section 

366.04(1), the PSC's jurisdiction, when properly invoked, is exclusive and superior to that of all 

other boards, agencies, political subdivisions, municipalities, towns, villages, or counties. Id. at 

5. Statutory authority granted to the PSC would be eviscerated if initially subject to local 

governmental regulation and circuit court injunctions of the kind sought by Monroe County. Id. 

A true and correct copy of the opinion by the Third District Court of Appeal is attached hereto 

and incorporated herein as Exhibit G. 

31. On March 17, 2012, KES approved Line Extension #7 46 ("Line Extension") with 

the No Name Key Property Owner's Association ("NNKPOA") for the extension of electrical 

service to No Name Key. On or about July 26, 2012, pursuant to the Territorial Agreement and 

Line Extension, KES completed and energized the electrical lines installed during the Line 

Extension. 

32. On May 16, 2012 Monroe County, in their continued effort to prevent the 

majority of the taxpayers owning property on No Name Key from connecting to commercial 

electricity, once again sued KES alleging the electrical lines were violating the LDR's and 

Comp. Plan and sought an injunction against KES ("Count Injunction Suit"). In addition, 

Monroe County claimed a portion of the distribution lines were crossing over lands which are 

owned by Monroe County for the benefit of the public at large. The Reynolds intervened and 

filed a Motion to Dismiss alleging the PSC, not the circuit court had the exclusive jurisdiction 

over the matter. 

33. On February 22, 2012, Judge Audlin, once again ruled that the PSC, not the 

circuit court, was the proper forum and the agency with the exclusive jurisdiction to decide the 
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merits of the suit. A true and correct copy of Judge Audlin's Order of Dismissal is attached 

hereto and incorporated herein as Exhibit H. 

Homeowners Attempts to Connect to the Coordinated Power Grid 

34. After KES installed the electric distribution line on No Name Key, Reynolds 

applied on December 13, 2012 for an electric permit to install a 200 AMP Electric Service and 

Subfeed ("Reynolds' Electric Permit Application") to connect to the electric distribution line 

outside their home located on No Name Key. 

35. On January 14, 2013, Monroe County denied Reynolds Electric Permit 

Application ("Reynolds Denial Letter"). A true and correct copy of the Reynolds Denial Letter 

is attached hereto and incorporated herein as Exhibit I. 

36. In addition to the Reynolds attempt to connect the coordinated power grid, Mr. 

James Newton and Mrs. Ruth Newton (collectively the ''Newtons") attempted to connect to the 

energized electrical lines on No Name Key. On April 3, 2012, the Newtons applied for an 

electrical building permit for the installation of 200 AMP Electric Service and Subfeed to their 

No Name Key property (''Newton Electrical Permit Application"). A true and correct copy of the 

Electrical Permit Application is attached hereto and incorporated herein as Exhibit J. 

37. On May 15, 2012, Monroe County issued the Newtons an electrical permit, 

bearing permit number 121-1527 ("Newton Electrical Permit") pursuant to the Electrical Permit 

Application. A true and correct copy of the Newton Electrical Permit is attached hereto and 

incorporated herein as Exhibit K. 

38. On June 12, 2012, Monroe County revoked the Newton Electrical Permit, stating 

the permit was issued in error (''Newton Revocation Letter"). A true and correct copy of the 

Newton Revocation Letter is attached hereto and incorporated herein as Exhibit L. 
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39. The Revocation Letter, in part, alleges that electrical service is not authorized on a 

property located within a Coastal Barrier Resource System ("CBRS") pursuant to the Coastal 

Barrier Resource Act ("CBRA"). 

40. The Newtons and Reynolds' property are not located within a CBRS, and are 

therefore not subject to the CBRA. A true and correct copy of the nearest CBRS designated area 

to the Property is attached hereto and incorporated herein as Exhibit M. 

41. Pursuant to Monroe County's own admissions, the type of service and work 

which would have been performed pursuant to the Newton Electrical Permit does not conflict 

with the Comp. Plan, yet the County denied the Newton Electrical Permit in an attempt to 

regulate the extension of the coordinated power grid and a customer's connection to said grid. 

True and correct copies of testimony from Growth Management Director Christine Hurley 

acknowledging the type of work which would occur pursuant to the Newton Electrical Permit is 

attached hereto and incorporated herein as Exhibit N. 

42. The present dispute arises under the Territorial Agreement's terms of service 

which require KES to extend and maintain power to all property owners within the Territorial 

Service Area. Although KES has attempted to provide service to Reynolds' property, to date 

KES has failed to provide electricity to and connect Reynolds' property to the coordinated power 

grid due to Monroe County's intentional interference in the jurisdiction of the PSC to plan, 

develop, and maintain the coordinated power grid. 

KES is Required and Authorized Pursuant to the Territorial Agreement to Complete the 
Extension of Commercial Electricity Lines to All Homeowners on No Name Key, Florida. 

43. KES has extended commercial electrical distribution lines to the island of No 

Name Key and is required to connect customers despite the regulations imposed by Monroe 

County. To date, KES has failed to connect customers requesting service due to Monroe 
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County's insistence that it can regulate a property owner's connection to the coordinated power 

grid. 

Monroe County Cannot Prohibit a Customer's Connection to KES 

44. Article 6 of the Territorial Agreement, Construction of Agreement, Section 6.1 of 

the Territorial Agreement expressly provides that: 

It is hereby declared to be the purpose and intent of the Parties that this Agreement 
shall be interpreted and construed, among other things, to further the policy of the 
State of Florida to: actively regulate and supervise the service territories of 
electric utilities; supervise the planning. development, and maintenance of a 
coordinated electric power erid throughout Florida; avoid uneconomic 
duplication of generation, transmission and distribution facilities; and to encourage 
the Installation and maintenance of facilities necessary to fulfill the Parties 
respective obligations to serve the citizens of the State of Florida within their 
respective service areas. (underline and emphasis added). 

See the Territorial Agreement, Section 6.1, Construction of Agreement. 

45. Moreover, KES' obligation to serve the citizens of the State of Florida within its 

respective service area is expressly stated in the Territorial Agreement's Section 0.2 which 

states: 

''the Parties are authorized, empowered and obligated to furnish by their corporate 
charters and the laws of the State of Florida to furnish electric service to persons 
requesting such service within their respective areas;" ("underline added") 

KES enabling legislation under the laws of the State of Florida states that K.ES has: 

"the full, complete and exclusive power and right to manage, operate, maintain, 
control, extend, extend beyond the limits of the City of Key West. Florida, in 
Monroe County Florida, the electric public utility owned by said city. including 
the maintenance, operation, extension, and improvement thereof, and including all 
lines, poles. wires, mains, and all additions to and extension of the same ... " 

See Chapter 69-1191, Laws of Florida (1969). 

46. KES, pursuant to the State of Florida's enabling legislation, its Territorial 

Agreement and incorporated Territorial Service Area, has an affirmative obligation to extend 
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electrical lines to any party requesting such an extension when the requesting party supplies the 

requisite funding for the extension. 

47. KES, pursuant to Chapter 163, Florida Statutes, has the authority to install 

electrical transmission lines in the established rights of way. KES has installed the electrical lines 

on No Name Key, in the established rights of way. 

48. KES, pursuant to the pursuant to Chapter 163, Florida Statues, the State of 

Florida's enabling legislation, its Territorial Agreement and incorporated Territorial Service 

Area has properly installed the distribution system to No Name Key and is properly maintaining 

such system. 

48. Monroe County has prohibited the issuance of a building permit to connect No 

Name Key property owners to the KES distributions lines on No Name Key. Monroe County's 

refusal to issue building permits for connection to KES' distribution line is based solely on 

Monroe County's incorrect belief that it has the authority to regulate a customer's ability to be 

supplied electrical power within KES territory and that pursuant to Ordinance 43-2001 it can 

prohibit a customer from connecting to KES electrical line. 

49. Reynolds asserts that Monroe County has no jurisdiction over KES planning, 

development and maintenance of the distribution line which would connect Reynolds to the 

coordinated power grid. Reynolds position is that the PSC has exclusive jurisdiction over the 

planning, development and maintenance of the coordinated power grid. Moreover, the PSC has 

the jurisdiction to enforce the terms of its Order approving KES territorial agreement, including 

the provisions which require KES to provide service to customers upon agreement of reasonable 

provisions for the providing of service. 

13 



50. Notwithstanding the foregoing, the connection of customers to an electrical utility 

is not within the purview of Ordinance 043-2001. Specifically, on-site electrical systems do not 

constitute public utility transmission or collection lines under Monroe County Code. See Section 

19-31, Monroe County Code (Public or private utility includes any pipeline, gas, electric, heat, 

water, oil, sewer, telephone, telegraph, radio, cable television, transportation, communication or 

other system by whomsoever owned and operated for public use, including, but not limited to, 

the Florida Keys Aqueduct Authority, BellSouth,5 Keys Energy System, The Florida Keys 

Electric Cooperative Association, Inc. and/or their successors, affiliates, subsidiaries or assigns). 

A private individual's on-site electric system and connection does not fall under Monroe County 

Ordinance 043-2001 which prohibits the extension of transmission or collection lines by public 

utilities. 

51. More so, Reynolds asserts that prohibiting No Name Key property owners from 

connecting to commercial power violates the equal protection clause of the Florida Constitution 

by unfairly discriminating against No Name Key property owners because Monroe County's 

building code does not prohibit the connection of homes to commercial power. The connection 

to KES' commercial power grid by a No Name Key property owner does not constitute the 

extension of public utilities into Coastal Barrier areas as on-site electrical power, including 

wiring, conduit, and transmission systems existing on each No Name Key property do not fall 

under the definition of public utilities. Therefore, connection to commercial power can only be 

prohibited based on health, safety, or welfare concerns already built into the building code. 

Should No Name Key property owners comply with all building code requirements, No Name 

5 Bellsouth 's successor in interest, AT&T, already has high speed internet and phone service extended to No Name 
Key and the law is clear Monroe County does not have jurisdiction to regulate telephone providers. 
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Key property owners would be discriminated against if prohibited from connecting to 

commercial power. 

52. Reynolds asserts Monroe County's position unreasonably infringes upon each No 

Name Key property owners' right under the Territorial Agreement to be furnished with electric 

service upon request. 

RELIEF REQUESTED 

WHEREFORE, the Complainant, ROBERT D. REYNOLDS and JULIANNE C. 

REYNOLDS, respectfully request that this Honorable Commission: 

(a) Exercise jurisdiction over this action and the parties hereto; 

(b) Issue an Order declaring the PSC's jurisdiction preempts Monroe County's 

enforcement of Ordinance 043-2001 as it applies to KES, its territorial agreement and enabling 

legislation; 

(c) Issue an Order finding the commercial electrical distribution lines KES extended to 

each property owner of No Name ~ey, Florida are legally permissible and properly installed; 

(c) Issue an Order finding that Monroe County cannot unreasonably withhold building 

permits from KES' customers based solely on their property location being on the island of No 

Name Key and mandate that Monroe County may not prevent the connection of a homeowner on 

No Name Key to the coordinated power grid; 

(e) Award reasonable attorney's fees and costs for the prosecution of this action; 

(f) Award such other and supplemental relief as may be just and necessary under the 

circumstances. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by U.S. 

Mail and Electronic Mail to the attached Service List this 18th day of March, 2013. 

Robert B. Shillinger, Esq. 
MONROE COUNTY ATTORNEY'S OFFICE 
1111 12th Street, Suite 408 
Key West, Florida 33040 
Primary Email: Howard­
derek@monroecounty-fl.gov 
Secondary Email: Dastugue­
laurie@monroecounty-tl.gov 

Andrew M. Tobin, Esq. 
ANDREW M. TOBIN, P.A. 
P.O. Box620 
Tavernier, Florida 33070 
Primary Email: tobinlaw@terranova.net 
Secondary Email: tobinlaw2@gmail.com 
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Respectfully submitted, 

SMITH I OROPEZA, P.L. 
138-142 Simonton Street 
Key West, Florida 33040 
Telephone: 305-296-7227 
Facsimile: 305-296-8448 
Primary Email: bart@bartonsmithpl.com 
Secondary Email: greg@bartonsmithpl.com 
tiffanv@bartonsmithpl.com 

Isl Barton W. Smith, Esq. 
Barton W. Smith, Esq. 
Florida Bar No. 20169 
Gregory S. Oropeza, Esq. 
Florida Bar No. 56649 
Patrick M. Flanigan, Esq. 
Florida Bar No. 47703 

Nathan E. Eden, Esq. 
NATHAN E. EDEN, P.A. 
302 Southard Street, 205 
Key West, Florida 33040 
Primary Email: neecourtdocs@bellsouth.net 

Robert N. Hartsell, Esq. 
ROBERT N. HARTSELL, P.A. 
Federal Tower Office Building 
1600 S. Federal Highway, Suite 921 
Pompano Beach, Florida 33062 
Primary Email: Robert@Hartsell-Law.com 
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reaal.• wherever they" -.y be l.ocated. 
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fttANN.ING mMM!plON RISQU1TION NO. P §]=fl 

A RESOLUTION BY THE MONltOE COUNTY PLANNING 
COMMISSION APPROVING A REQUEST OF THE MONROE 
COUN'lY PLANNJNG DEPARTMENT TO AMEND THE MONROE 
COUNTY LAND DEVELOPMENT REGULATIONS BY ADDING 
SBCTION 9.S-258 TO ESTABUSH A NEW LAND USE OVBRLAY 
DJSTRICT lHAT WILL PR.OHJBIT 11fE EXTBNSION OR 
.EXPANSION OF TRANSMISSION AND/OR COU.ECTION LINES 
OF THB FOLLOWJNG TYPES OF PUBUC UTlLITlES WJTHJN mE 
NBW OVERLAY DISTRICT: CENTRAL WASTEWATER. 
TREATMENT COLLBCTION SYSTEMS, POTABLE WATER, 
ELBCT.RICITY. TELEPHONE, AND CABLE. nus PROHJBmON 
SHALL NOT PR.BCLUDE THE MAJN'IENANCB AND UPGRADING 
OF EXISTING PUBUC UTllJTIBS AND SHALL NOT APPLY TO 
WASTEWATER NUTRIENT RBDUCllON CLUSTER. SYSTEMS. 

WHEREAS, the Coastal Barrier Resources Act (CBRA) of 1982 estahliabed the 
Coastal Barrier ResouR:es Systmn (CBRS) to restrict the federally lublictir.ed 
development of c:oastal barrier areas and specifically prolu"bited the "comCruction or 
purchase of any IU'lletDre, appurtenance, flcility, or related inhraucture" J6 U.S.C. 
3504(aXJ) in said areas; and 

WBlllEAS, Monroe County baa JS designated units of the CJmS which can be 
found listed in table 3.21 of the Monroe County Year 2010 Compiehensive Plan 
Tecbnical Document and iJlustnltecf on the Existing .Land. Use Maps of the 
Comprchmlivc PJan Map Atlas; and 

WBEREAS, Objective 102.8 of Monroe County Year 2010 Comprebeasiw Plan 
states: "Monroe County shall take ldi<ms to clilC3ourap privam devoJopmc:at in ll'tlli 
designated u units of the Coastal Banier Resources System [9J·S.006(3)(b)4J"; Ind 

WHEREAS, Policy 102.8.5 of Monroe County Year 2010 Comprehenaive Plan 
llfales: "Upon adoption of the Compadimive Plan. Monroe County sblll initiate efbfs lo 
diacomago the ex1cmion of facilities and savices Jlovic1ed by the Florida Keys Aqueduct 
Authority and priV* providers of eJectricity and telephane services to CBRS units"; and 

WHEREAS, Cummt Flood llllunmce Rate Maps published for the National 
FJooci 1nsunmce Propam by the Federal Bm&qmcy Manqement Aseaey, indicatea 

· thc'R are five ~ residential IRU (with five atructmes or Jess per acre) llllcl 011C1 
commercial area dull tall within the CBRS desipation; and 

WBBREAS, OD 'lbunday, April 19, 2001 die Gmwdi Managemcot Sllft' WIS 

directed by the Board of County Commissioners to create an overlay district proht'biting 
the extension of public utilities to ca1ain areas of the county; and 1~ I., 

, •• ~3 ldials~\ 

F:\J'Jmmmg\Plamliug Qmpnjgion Coonlinatar\WorJdna Fo~l.\P61-0l.doc 
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WHEREAS, the Devdopment Review Committee on Aupst 14, 2001 reviewed 
the Jcgal authority l1ld the proposed text, and recommended appiovaJ of die pJOpOHd 
text; and 

WHEREAS, during a fD8Ular meeting held OD September 26, 2001, the Mamoe 
County Planning Commission conducted a public hearing on the pzoposed =t; and 

WHEREAS, 'lbe Planning Commission was praemed wilb the tbllowing 
information, which by ~ is hmby incmporared as part of the recon:I of said 
hearing: 

1. The sta1f'report piepared on September 19, 2001 by Robert WilJ, Planner. 

2.. Proposed changes to the Monroe CoUDty Land Development Replations. 

3. The 1WOJD testimony of the Omwth Management Stat[ 

4. Comments by tbe public; 

NOW THEREFORE. BE IT RESOLVED by the Pllnaing Commfaian of 
Monroe ·County, Flotida, that the preceding findin&s of 1Bct IUppOl't its clec:ision to 
recommend APPROVAL to the Boml of Counly Commillicmm of the addition to tbe 
text of the Monroe COUid)' Land Development Replations, Section 9.5-258 "'Colltal 
Bania' Raourcca System Overlay Distriet" as fOllowl: 

9.5-258 Coastal Bmricr Resources System OYerlay District 

(a) /Wpose. The pmpoae of the Coastal Barrier Resouroea S)'IUm Overlay 
District is to implement the policies of the comprehemive plan by pmbibiting the 
extension and expansion, of specific t}1a of public utilities to or dnougb Jancl8 
designated as a unit of the Coastal Barrier Rcaomcea SystaD. 

(b) A.pplicalion. The Coastal Bmicr Reaomces System Overlay District ahall be 
overlaid on all mas, except for Stock IsJand, within federally desisaated 'boundlrios of a 
Coastal Barrier Resources System Unit on cumnt F1ood Jnsmance Rate Maps appzoved 
by the FedmJ Emapncy Manapmont Agency, which are hensby adopted by mfinmce 
IDd declan=d part of tbia dwptcr. Within this ovmay dislriet, the tnmnfaion and/or 
collection lines of the fbllowing types of public utilities abaD be proln1ritcd fivm 
extension or cxpaosion: central wastewater treatment collecdon l)'lteml; pollble war; 
electricity; and telephone and cable. This prohibilion shall not pndude the maintemnce 
and uparadinl of r:xilting public utilities in pJace on the effoctive datD of ibis ontinance 
and lhall not apply to wastewater nutrient nduction cJUller l)'lfans. 
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PASSED AND ADOPTED By the Planning ()muniaioJl ofMcmroe County, 
Florida, at a regular meeting held on the 26°' day of September 2001. 

OJair-David C. liz 
Vn:c: a.au-Denise Wc:rting 
Commissioner P. Mmpn Hill 
Commiainner 1my CoJeman 
Cnmmin:ioner Alida Putney 

PLANNJNG COMMISSION OF MONROE COUN'IY, FLORIDA 

BY~f~UkT 
Signed this I!!J. day of Ila v. .2001 
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IN THE CIRCUIT COURT OF TtE 18™ JUDICIAL CIRCUIT 
IN AND FOR MONROE COUNTY, FLORIDA 

CIVIL DMSION 

MONROE COUNTY, a pollcaf aubdlvlalon of 
the STATE of FLORIDA, 

Plalntlf, 

UTILITY BOARD OF nE CITY OF 
KEY WEST, FLORIDA d.b.a. 
KEYS~ SERVICES; and, 

JUDGE: CASENO....._.:_CA_K_1_1 __ ~--~ 

thew of 43 btl of developed propertfel on No Name Key, fr>wl: Robert L 
Eakan and Rulh E Eaken; Hallett Douvia and Linda S. Douvle: Robert D. 
eamer Md CalOI c. Babar. Robert a. ssuwn and Kaal)Tt M. Bnwin; Michael 
Plaas and Ame Pntas; Thoma B. Willer and 8cmrl H. Wits; Jacob Druclomn; 
Robert D. ReJnok1s and JulllMe C. ~; Bruae Evan Tlllr8I and Gloria 
Nunw; Anthony C. Hertad18f' and Elzllbelh A Harlaaher. Allala Raemmela 
Putney. Marglnela, LLC; Robert'J'.. a.itorr, Charlal R. Bona and SabrayP. Bona 
TIUlt 8'25rl010; Elbualy Family Umltad Pa~ Jo'1n Baldf8 and Mary 
Baldm; Karan Ann Ftilpp; Jfl M. StaraMch and Timothy G. Ebner, Ulnnce 
Zerrm; Jotn J. lenlinl; Kalhryn H. Coleman, Trullaa; Hal A. Mcaaland and 
Lh:ta McClaland: Mlllllha D. Flelcher; Herbart E Cndg or l.oJa M. Craig, 
Trualam; Jama& B. Newton: Robert M. Sclnlan 81d J8'lfaa J. SaadDn; Randal 
Hochbalg; J.A VJerneen and Cornela Van Dar Undei ......... R Cly. John D. 
Marris mid lhla A.Morrie; Tcacey John Kamm and LBame Kimm; Mark Licht 
and Mll'jorle Udlt; ThDma8 A. Slnclalr and Barbara J. Slntlllr; Franlcln R Atw8I; 
Randall A. ~ Thomas Danlale ... Dololhy ~ Harold l<lmble and 
Kandy Kmble; Dem 0. Thompeon; LouJa Raaly. Inc.: Jam J. Sandn>nl; 
Fnmalaao Plchat <>acarJason 8roLdetl8; Wlllm 8IBltbd \tiray and Beth 
Vidny, the awnerB d-t31Df8 of developed property on No Name Kay, 

Dafaldarlla. 

11le Plalnllf Monroe Cully flhe Ccully"). ~and thnJugh the Monroe 

Col.l'lly MIDmey'& omca and the underllgned AtlDmey, hentby- Defandaa 

UIMy 8oald of the City of Key WBBt dlbla Kap Enmgy S.W:. f'l(ES1. and the 
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ownera of 43 bbl d developed propertfea on No Name Klly lo-wit: Robert L. 

Eakan and Ruth E. Eaten; Halelt Douvlle and Unda S. Dauvlda; Robert D. 

Barber and C&n:>I C. Barber; Robert G. BIOMI and Kalh~ M. Brown; Mlchlel 

Pres8 and Anne Pr9ss; 1bona 8. Wiler and Swan H. Wflter; Jacob Druckman; 

Robert D. Reynolds and Julianne C. Reynolds; Bruce Evan n.tml and Glorta 

Nunez; Anahony c. Harlacher and Elzlbath A. Halfacher; Alcla Roamrnale 

PUCney, Maigfuella, LLC; Robert T. Benton: Chadee R Bone and Sebnty P. Bone 

Trust 6/26f2010; EbJaly Famlly Urnlted P81tnlllhlp; Jam Bakke and Maly 

8alck8; Karan Ann Phlpp; • M. Stan:evfoh and Tlmolhy G. Ebner; Lawrence 

Zenal: .iJl1l1 J. Lentini: Kalhr)tl H. Colaman, Trustee: Hal A McClaland and 

Linda McCleland; Marlha D. FlaCcher: Harblrt E. Craig or Lola M. Craig. 

TrualNB; Jamaa 8 •. Newton; Robert M. 8oanlon and Janice J. Scri>n; Randal 

Hochbllg; JA Wemw1 and Cornela V.. Der Lhte; Lannce R Dry; John D. 

Monta and um A.Manis; Tracey John Kamm n1.....,. Kamm; MrnUcht 

and Maljorfe Uchl; Thana A Sfnalalr and BatNlra J. SfncfaJr; Frankin R Atwell: 

Randal A. Rmer. Thoma& Daniela and Dmadly Danlals; Hamid IGllble and 

Kandy l<lmble; Dean o. Thomplon; LOLP ...._,, Inc.; JoM J. Sandall: 

FIWlCllcO Plchel; OlcarJuan 8raullelle; WDam 8l8dbd Vkllaay and 8eCh 

Vlclcnty, 81 mont Uy deacrtbed In Exhibit A to thla ComplaW. which II 

lnCOrpOrllld by l9f8l9l1C8 henlln, and alages • "*-: 

ll!NEBAL NI EMTl(ltl 

1. Plalnmf. MDruoe County, Is a polfcal......,,. ~the lflt8 of 

Flortda. with an offtclll addntlMS rA 600 Whltelmd 8Craet, Key Well. Florida Md 
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adn*1111rativa offtcaa locat8d at 1100 SinontDn 8tr8et. Key Weet. Monroe 

Ccully. Fbrfda 33040. 

2. Defendant KES II a munJclpal &av duly organlzad and axlall1g 

Lnferthe ... of the Slate of Florfda with .. prfnclpal place of~ at 1001 

James Str9et, Key West, Florfda, which la located In Monroe Colfty, Florlda. 

3. Defendant KES at al times ndavant, ,_been engagad In the 

bu8lnal8 of providing etacbicllyto c:ulfaners loaat8d aouth of the Sewn Mle 

Bridge .. MomJe Cculty. 

4. Under section 11, chapler 89-1191, Lns of Flodda, KES ,_ 1he 

U, complete, and e>cclullYe PIM'8f' n rfght to rramge. opatllle. maintain, 

control, ...... nl!nd ....... "' ... ,, .. pltyo(KtyWMI. Flarlda In 

Monroe Col.nty, FICJrfda, the~ pubic ullly owned by said Glly ... ., 

Jiii marntenance. operallon. ............. ...,,,....,. tbnof. and 

lncfudfqJ al nn.. po1e9, wtrea. p1pes. mahlllldll "'llonl tpPI ...... 

9'111 - ... 1.-d or Intended far me In or ti connaclan wiCh tlld eleclrlc 

publlG uamy •••. • (Emphala auppled). Fareaaa ot ..rew. cav1o1 eo-1111 

.. alladlad ,..,. 

6. The Defendant propertr ownn men fully d-=rlbed In ExhlbftA. 

818 Jiited In pubic 18C01ds •the ownm of at laalt one de¥aloped parcel of 

propelly located on No Name Kay, Florida. Each Defendant llaled Cl'I Exhibit A 

owns a dewiloped peroel of PRJPINfr With a 8lructLn that would be._,. to 

connect to KES lne, lllUl'lfn9 all appropriate pennllB 818 oblalnable and fn fact 

obtained. 
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8. A runbar of the Def'endant property ownens bled In f.xhlblt A have 

appled to KES for electric aarvlce. 

7. KES has indicated that It la In the ftnal dellgn atages for the 

........,... of eledrlcal faclllUes to various~ on No Name Key. 

© The majority of No Name Key la located within the Coaltal Banter 

R81oUna Syatem. SH CBRS Unit FL-60 map, whk:h is Incorporated haraln as 

Exhfbll 8. 

9. The Monroe County Code pldtits 1ha axlanllon of pubic ullfUal 

indudlng alactrlcfty wlhln the Caaelal Banter R8IOIR8I Syalan Ov8rlay DJstrfct. 

See, M.C.C. § 130-122. That .m1on raada: 

(a) Purpoae. The JUPOl8 of the C08llal barrier f8IOllW .-tem 
owrtay dlltrlct .. tD Implement ... ,,.,... of the cmqnhenllw plan 
by prohl:llllng the exlenalar• and expenslon of epeclfta.,... of pa.mllc 
ulllJllel to or tlwugh landa dallg..aed •a U'1lt (#the cmatal banter 
AllGUC88 ....... 

10. Section 8-100 of the Monroe County Code '"'*9 Iha ---of 
• buU*l9 permit bwork In the elecbtcel. mech81dcal, ... pluml*lg 1radas.. 
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@ HowMr, bl Leiglalalln ,_.....,...,the aonelrUGlian af utay 

.... fJam lhedalnftlon of ~for fUpal .. dChapter 880, .. Florlda 

~ IMtd 8'ld Walar Marlagalmnl Act of 1972 and part II of Chapter 

183. the Local Gavelmlent ~ Plarl'lfngand Land DMlopmant 

~n Ad.. See. F.s. 183.3184(8)1 8nd F .s. 880;CM(S)(b). F .8. 980.G4(3)(b) --

@ Thraugh the operation of F.S. 380.D4(3Xb), work by a uay IUdl u 

KES Is exempted tom IDaal and 111ate pennlllfng l9Qlftmenll PfVYfdad that ht 

V«»l'k fa done on "eat.abl8h8d ~- S., .urm. Cany v. Dept. of 

Communly Mata. 880 So.2d 240, 241 (Ra. 3d DCA 1980). 

® n. tBrm 8eslabllhed ""* ofwy' .. not dlftned In~ 188 

or 380 nor has that tenn. • It Is uaad In iha co11lmcl of F .S. 380.04(3)(b), been 

daftllld by the eon or the Atlomey General. 

14. To be clear, 1118 LegJalall.n his dellned the term "qiht ol.Y- In 

two ar.n llalUtas which nay be lnllndve but not nec111arlly c:ontroav In 

Oda cortaxt. See# F.S. 177.031(18) n F.S. 334.03(22). 

15. Jn part I of chapler 177, Ml1llled "Plaltlrag", htarm 9rtghtdway" II 

defined to mean; "land dedlcafed. deeded, med, or1D be med for a etraet. alley, 
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walkway, boulevard, drainage facllty, acoeea for lrlgrl 11 end earw. or ot.. 

purpaee by the public. certain dellgnated lndlvlduals, or gowamq boclea. • F .s. 
177 JJ31(18). 

18. Howe\lar, the Counfr Is uncertain as ID whelherthat daflrlllian of 

the tarm applies to the lnllant rnattar bacai..e at lea8t aome rl the roads at IBBue 

ma located on a plat which has never been accepted or appmvad by the Qxl'1ly 

p&nU&nt to chaptar 177 or whalhar this deftnllton Is w applcable h the 

context of F.S. 380.04(3)(b~ 

17. In the Florida Traneportalfon Code, the tarm .. (tlWHfrm/ means 

land In which the llale, the departrrin, a COUJ'lf¥, or a~ awns the fee 

or has an aa181118111 devoted ID or requflad for use as a tranaportaaon facllly. • 

F .8. 334JJ3(22). 

1a. once again, the County 1s lltC8ltafn •to whelher aach at the 

roads on No Name Key afotV which KE8 lntanda ID adand alac:lrtc B*8 along 

fall wftf*l the definftlon of fle'tann "rWt ofway" lnler F.S. 334.03(22} or 

whetherthla daftnltfon Is evan applJaabla In the conlaxl al F.S. 380.04(3Xb). 

19.. .:,AddlllWly,.'19.QounlyQommJIBlan .adalMd •......,.II 19'1 

Wb1cb llMIVld It atantp&111llilk>n ID 118 C1J af KayWaat. hjjilllk111orln 

lntaraattD te,.·1D con&tnd&rld llldilfaln an ellctdcaf ._.. .. Bllllavar.., 

Oflle pCMc ........ mecfl.bddga&andlor __ ,. ..... (lllCoWlly'•l ·. 

. jurlldk:llDn and cantral within the ~ Kaya. Monma Ccully, Fbtda, fi'Dm .. 

Clyof KayWeet. ·Fbrtda up ID and lnaludq ~Kay, Flodda.• See 

Raaolutfon dated Seplamls 4, 1961, which 18 lncorporaaJ hnln • Exhibit C. 
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20. Again, the Co"1ly la &11Certaln whelherthe IOlde on No Name Kay 

along which KES intends to run b utllty lne qualify at belrV d1der the Cculty'8 

Jllfadlallon 8'ld control In llght of the platting ,__ eet bth abcM. 

21. kcordtngty, an inlfal ttnehold queellon la wh8ltB" ead1 of the 

roads on No Name Key along which KES lntend8 to l'U1 alactrfc umtty Ines 

conarnutean "e8fabllshed rlghtofway", aathattermappenln F.S. 

380.04(8Xb). 

22. A companion qma6on 11whelherKEShuthe8Ulhorfty ll'1del' alale 

law to run eleotrfc utllty lna8 aama pmperty l18t Is NOT an •8lfabliahed right of 

wa'/" Llld• F.S. 380.04(3)(b) delJlle the prohlblfon eat bth In Monroe Coll1ly 

Code§ 130-122. Slilad.cfll'aMnlly,JsM.C.C. I 130-122JJN en•bydlaplar 
WWW zau 

. I 

r-
.maplon u.c.c.11~1.~ .. , -

24. Anolherqunlfon ..... ft9glnlng whllherthe PIVhlblllan --­

the ex1en111on at e1ect1tc Ulllftles to propaUes warm tll8 CBRS OW1tay dlab1ct. • 

set forth In In M.C.C. § 130-122, prohlblla the Colfty fmm lllulng buldq 

pennltl to fie property ownera on No Name Key who deBil9 fo GOlll8GI to 

eleclrtcal service pnMdad by KES. aa.ad dffrarantly. aaunlng KES Ml 118 

right to erect 1he polae and llrfng the .,_, do the Derendant PIDP8rt¥ owners 

have the right to connect their hornet to 1he ulflbl• an. daepla 1ha pmhibllb1 In 
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M.C.C. § 130-122? 

\ "' COUNI•-DECUMTPRYJUDgmTMJQKEI \\"\.~I"''"'' 
25. The County .. 81egee Iha facUI afleoalb"18 aet foJth In 'I \J. 

\ J, 'LI pan1IOft1pha 1 through 24. 

\ '~ '\ 28. The P1a• 1t1t has a bona fide, actual, pr919nl pl8Cllcal need b' the 

.A.\ dec:landlon as to whether the Defendln 18 required to Dbla'1 a deYelopment 

permit for918 extension of a power one on No Name Key and I ao, under what 

c:lnunllanc:e8. 

27. Secauae the County would be the pennlltlng authority for the 

llauanoe of auch a permit and the Dafendant KES ii 1he only party who would be 

requlnld to oblBin a permit to extend the ulllly une. 811 af\W118 partleB Involved In 

thlB dlsaata llaue 8'8 Pf8l8lll babe lhe Court. 

28. Given the pendq applcatlDn for power by pol1111llal KES 

Cllllomn on No Name Key, the dllpule....,.. .. pre11nl oonlnMnly 

raqufnlmant for a daclaralory judgment aclbn. 

29. The declaraUon II bek1g sought by the CoLl1I)' not for mn culo8fly 

or legal advice but to determine the parties' rtgf111 Lnter ... law 1111:1 Pl.llUR 

m Monroe eoan, Code 11»122. 

30. As a ....tt"af the foragolng. the Qut Im Jurlldlcllan ...,.the 

Florida Conallullon and <21aptet-88, Florida SlatutBs 1o '-' .. mdlr. 

WtEREFORE, the Plalnlll' Mor.roe Coll1ty f9IP8CIUy ~ 1he Court 

to ..... Judgment: 

A. DeclarlrV whalher the Defendant Ullly Board of 1he ~al Kay Weat. 
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dlbfa Keys Energy Servlcea 18 exempt from local and ... permitting 

raqulramenta and the extent md aoope d any exampllon: 

8. Award.fnG th• COlll d 8Uit and 

c. Granllng such olher and fLrther ralef •the Coult deaml jult Md 

proper. 

COUNT•- pECl.AMIOBJJIJDCl41NIMNNIT NO tM11E KEY 

RE91D1N1W. PROpERTYOMERS 

31. The Pfalnlllf ......... parapapha 1 ttvough 30. 

32. Aaantv lw queallDrl poaad In Count I II anaverad In favor of 

Derendant KES, the eec:ond quaatlon poead above wlll ripen fnlD an lrrmadlata 

queetlon raqulrfng tw Courra delelmlnatlon. 

33. Aaaumlng KES II aulhorfmd by law to n.n utay bl oNo No 

Name Key, the ownn d deWllDped propertiel an No Name Key .. 1n a Pl 11ant 

paeltlon to pay KES to extend .. Ulllty 1ne and then aaak permits to COfii18Ct 

thalr homaa ID 1hat Ina, thalarare, thoae ownara lll8d In &hlblt A md the 

County have a praaant and Immediate need far aj&.dalal delannlnalDn ~ 

whalher a.. owners wl be able to lawfuly GD1111Ct to KES 8v1ca lne In lght 

d the PIOhlblfon an the exlanllon of utilr bl aet forth In M.C.C. § 130-122. 

34. The need fortil datanuhdlon la lnmadfate and pra11nt b I the 

law prolMe l'8 cor.naclfon of the homeownera to Iha ulllb' Ina, any expandllura 

towalda nnq the ..aty Ines onto No Name Kay In the flnll plaoe would be a 

waal8 of rweourcae. ragardllla of their 8DUICB. 
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35. Since the 48 property ownena named a Dafendara ant the only 

property ownen1 with c:onstructed ntlider1ces on No Name Kay, al par1les wlh a 

praeent need for the declaratJon ... PNNnt ber.n .. Co&l't. 

36. In light of the plOhlbltory la1guage set forth In M.C.C. § 130-122. 

the lnte18818 cl the property awnera desiring eleolrfaal aa'Ylae n advaraa to 

those of Plalnliff Monroe Colu1ty, which wa.dd be oblgated to deny any permit 

fhat would seek to connect the raalda'IC8 to 1he h axfandad by KES. 

37. 

declaration as to whelherht DefelidalllB desiring to c:o..-aillCt to KES lne would 

be elglble to obtain bulldlng pa11• In older to l'8C8lve eleclrlc Mrvlce from KES 

orwhetherthoae pan"8 would._ prohibited under M.C.C. § 130-122 or whether 

that ordMnce la IJl8 ...... by 111118 law. 

Wl-EREFORE, the Plafnllff Monroe Qxl'lly l'8lp8ClfLlly requaats 

the Cou1 to..,. ajudgmant: 

A. Declaring wfl8lhar Monroe eo&n;v Code I 130-122 P1oNbb 

the ,___ of buldlrV pannlla to any of the Derendanl PfDPlll1V owners on No 

Name K8)r for the axlenlfon of elactrfcal --. by the Ulllly Board of Iha Cly of 

Key Weat. dlb/a Ke,. Energy Servlca to the Delendanls' NlpCllva prapati8I 

arwhalts lhat ordnance Is pra arqJtad by Stale law. 

B. Awadllu the caB1B or au1; and 

c. Gnmtfng IUCh alher and ful1har ralaf as the Coult deeml 

ju8t and proper. 
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COUNT Rl-INJUN£PVE • v 

38. The Coll'lly rwMlllagas paragraphs 1 thn>ugh 37. 

39. The Plakdlf Monroe CoWll:y la the local govammant with ragulatory 

aUlhorily for land me an No Name Kay. F.S. 183.3171(2). 

40. Land use MgUlation fall within the County's polce powara. See, 

e.g., Town afBayH8tbor/*"'8 v. ~ 522 So.2d 912(Fla.3dOOA1888). 

40. Section 130-122 Of the Mom>e County Code 18 an axerdle of tie 

county's polce poRr& 

41. 8ecaUle the County Is 11alq an ll'l)a1cllon ~ order to a1boa Ifs 

po1fce pawen1, apec:lllcaJly thole mnl'etrad by M.C.C. § 130-122, any altamaff\e 

legal nmedy 18 lgnonKI and lrraparable harm 18 praeumed. Melfo.Dade Ccur(y 

v. 09ten, 880 So.2d 384, 366 (Fla. 3d DCA 1996): and WW. v. Pole CoWJty, 

918 So.2d 977, 979 (Fla. 2d OOA 2005). 

42. 111e Caunly's lnlerast In havq, la land dawtlopmant code~ 

would '19¥81thelel8 be~ hannad f Da'aldld ICES and/or the 

Dermfll'll ~.,.. 8lllrlad 8NClfng uBy polea and lakq btharllapl 

43. Any tcnowq vfolalan of the Ccully'a land dewlopmert code. 

lncludlng § 130-122, would V98I the CoU1ly wlh a clear legal right to rallaf Int. 

fonn of an~ See, OBtten, 880 So.2d at 388 and war., 918 So.2d at 

980. 
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44. A tampormy ~n would eerve the pubflc lnlar8lt by P18181wlng 

the lllBlua quo and pl9Y8nt the unnacesaary waste of pubUc and private 818811 

dufng the pendency of .. ltlgatfon. 

45. A permanent lnjuncllon reUef would 1181'¥8 h pubic Interest by 

providing a machanfsm for enforang the declaratory Judgmenla -.red In Counte 

I and fl. 

WHEREFORE. the PlaintffT raspactfully raquam the Com to: 

A Enter a temporary "11unctfon prohlbltiJg b Defandantl from 

axpenc111g any Ania or taking any llepl towards the axtetllion of aJaclrtcaf 

eervfce to No Name Kay d&l'fng the pendenay d .. •ctloni and 

B. Grant such 1Urlher' ~ relief, temporary and/or permanent, ae 

thl8 Col.It deenle jult and PRJPW. 

12 

Reapactruly Untm&d, 

McNRoe COUNTY Am:ae"s OFFrce 
1111 12" Slnlat, Sulla «J8 
K8)#Wmt. Fbtda 33040 
(306) 292-3470 
(308) 282-8518 ilcllrllle 
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Sazun1 A.Hauen, C..tl........,... 
Rollcrt B. Ailingcr, Otier Alllllar Caun&y AftOIDl:Y .. 
...., 1. Men:ldo. AlliDnt C'aunl,Y Altonley .. 
Susan M. Orimsley, Allislanl Chlmly Allonlty .. 
Nltlleeno W. CIMel. Aalllur Oiunf1 Attorney 
Cyalllia 1. lfatl, Allilllnl Caunt,y Allomey 
ariDe ""*'1-Blne-. AllisrMl QIUnty AttomoJ 
Derek V. Howmd. Aailrac Qllnlay Alfanlcy 
u.. <JrqRr, AJsllhlll Caunly Aaonley 

• eo.RI CcnllW .. Clly. CDunly A 1-1 OM. t.. 

Lynne TrJeda 
Keys .Energy SctVlces 
1001 lames Slnlet 
PO Box 6100 
Key West. PJ. 33040-6100 

RB: No Name .Key 

Deer Ms. Ttjeda: 

----···· 

r·~ 

• 
April 29, 2010 

On March I 1. 20JO, )till emulaf me 1hat ICES hid opened bJds on rbe No Name Key project, and was 
..Wyzing the bids as well u tbe FWS lebei- [of January 20, 2010). You ubd if the County wu 
miewina the issue raised by FWS in Comment 16 of that letter, particularly fbe last~ i.e. 
"Based on ouc pldimbmy revkw, we believe the exrension of cledrical aervke to No Name Key is 
incousi&lent with the Monroe Coaoty Compmbeosivc Lind Uae Plan." You mm fhc foUowjgg t\1llo 
quesdonl: 

a) Does the County interpret •djstx>l'"'ltt the extenaon of utilities• as "prollibics Che eztemion of 
utilities?" and 
b) Who dtumdnca •project'• consilraM:y wilh the pJan and what fa the p.roceta fbr such a 
dc:CanriDation? 

The short answers to tb05C questi011S are: (a) no, with resptet to die Manme COUdty Complehensive 
Lal Uae Plan [hereinafter "Comp Pl111"'j, although dica is a land de\idopment code pavilion , Sec. 
130-122. MCC. w.hich prahibiU exttJOtdcm m expansion of utiHties in a CJmS overlay dlaerict. which 
raises a question re permitting of .indMcluaJ homel, discusaed Iller in this lcctor; and (b) dJe County ha 
no authority for delennininS cam.iatency of pJacemeat of utiUtiea in or on aobtisbed rilhts-of-way with 
the Comp Plan 8S lhe County doea not iuue development pcanits within a right-of-way r hereafter 
""ROW"]. Pmdter expJ8111tions of rhe anawers follow. 
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There remains for the County additional quraious repnfmg the ptnnitting of connectiaos of mdMdual 
propcdic:s to fhe w:flflies, in light of a separate Jaod me rcgufatioo. which quradoos m stDJ under review 
and being researched. However, it bas been over a month Biuc:c you railed the Jssues .re the C'.omp Plan, 
and the legal and Growth M.anagcment admlnismtive staffs have concluded ab.at review and dilcuaion. 

Comp Plan Policy l 02.8.5 states: 

'"Monroe County all initiate efforts IO di.scoura1e the e.xtensJon of facilities and MrVices by the Florida 
Keys Aqueduct Authority and private providers of electticity and telephone service to CBRS units. 
These efforts shall .indude providina each of the utiJity providers with: 

1. a map of the areas of Monroe County whlch are inc:luded in die CBRS units; 
2. a copy of the Bxecutive Summary in Report to Congress; Coufal Barrier Resources System 

publishttl by die U.S. ~t of the Interior, Coastal Banicra Study Group, which 
specifics restrletions to federally subsidized development in CBRS units; 

3. Monroe County policies regarding local efforts to discourage both private and public 
investme.nt in CBRS unilS." 

Attempts in 2008 lo amend that policy to rt.duce fhe acopc of rile poJfcy to undeveloped properties 
within the CBRS and to darify the rcll&cd hmd use tegUIBlion fm1ed upon a DCA appeal of the County 
CommioiOD acdon. 

AccoldinsJy, lhe County is atiJI deaJfns with ,provisions wbicb were in place in the llfo J990's when 
various County officia}s wrote Jeucn about the inconsisrency between die Comp Plan and cxfCnsloo of 
utllftJea lD No Name Key, a pmt delJ. but not .U, of which is in die CBRS. HowtNcr, none of those 
leum addreas lhe defmltioo .in Section 380.04(3)(b) excludins Jiun lhe term .. dnelopment:" 

•Work by any utlflty and other persons engaged In the distribution or transmluion of gas, 
efec:trfdty, or water, for the purpose of lnspectlna, repalnng, renewing, or constructing on 
estabfl&hed rtghl:&-of-way any sewers, mains, pipes, cables, utility tunnels, power lines, towets, 
poles, t1'11dcs, or the lllce. This provision conveys no property Interest and does not ellmlnate any 
appflcable notice requirements to deded land owners. 

Bledricity was added to the sub-secdoll by ai. 2002-20. S. 94, Laws «Florida., • well as Ch. 2002-
296, S. 29. Under dais stamte. Che County darly Jiu no authority to faue pennfrs for, or odlerwise 
.qulate, the installation or comll'DCtion of eleclric utility Jm on the esrahlillwl ROWs. Acconlingly, 
notwithstanding prior intcrpmtadOlll of the Comp Piao Policy Ul2.8.S. fl is de8r that the CGunty lets 
solely u a messeagcr with fCIPCCl to public or private utiJides and can do no more dlan .. dismuuge'" 
acdvity by me>J ming otilitica ea to tile boundaries of CBRS 1111ib. federal poficia against subsidizing 
dovdopmem in CBRS wrltl, and the County's di8courapmcnt of publlc or pri\llte invcllmenl In CBRS 
unifl. Tho County hlll no repJatory aulbority undu Oi. 380, F.S., over the plecement of udlitia in the 
ROW. Any~ ieplltDly autborif1 over the RO\Vs mes ponu.ant ID OJ. 316 (n tndlic control) 
and CL 336, F.S. (ie ronstruction & ~ mainteaaDce, closing ad ablndolaiDg of CIOWHY 
roads). Since the installation of adJity linea in or oa the ROW is oot deemed development by lllfe 
stat~ lhe County's Comp Plan Policy 102.8.S cannot be deemed co be a prdaibftioa, but onJytbat 
wbicb it specifia - discouraganent. 

This concluaion men moots out the question as to who deter.mines QJll&Jstency with reapect ID the issue 
of installing the ut.Uity lhtes in the JiSbt-of-way. 



You may find it useful to review the various orders in the cae of Taxpam for the .Elecgjflcation of No 
&me Key Inc. et al. v. MomoeCguntyeuJ .. Cue No. 99-819-CA-18. TbeyarellODleWbatdffficultto 
foJJow due ro amendmenfs and \'aclltiom, but it~ dW the JuJy 12, 2002 order aad fiDdiap therein 
weie resurrecred by lhe 6/J3JD3 vacation of the Amended Order Gnating Summacy ludamcnt (eotea:d 
6111/2003 aunc pro tune 611 l/200'l &: which had amended die 2002 order) aod the entries of the 
611312003 order vacating the amended order llJld the Final Summary 1udpau. The cae of fJlxJlf 
Qyletlg 14,Pvt, 699So.14 J16JFl4 t'PCA 19971. seems to be riaht on point in holding the PSC had 
to consider the Comp Plan but was nol bound by Jt. 

Since die County does not have authoriry to regulate u development the .inmJlation of utilities in the 
ROW, and since, II the January 20, 2010 Jetter fiom FWS notes, the Bis Pine .Key Habitat Conservation 
PJan (HCP) excludes ext.ension of urilitie.s to No Name Key and me wociated lncidcntaJ Take Permit 
(1l'P). if the proposed extension has any impect to the silwr rice mt, Stodc Island mie anail, or Garber's 
gpurge. the County believes that would have to be addrea5ed tbn>up a aepamte rrp .iuucd to KBS, u 
determJned by PWS. Similarly, any mitiption required as a resuJt at tho proposed eb:tric inltlllation 
would nor be me CoUnJ.y's raponsibllity. 

At. previously mcotioned, &here still remafns a question as to dJe effect at Che mplation in Monroe 
County Code aection 130-122 and whelber that will require lbat lhe County deny permits for the 
connections to the individual buBdhlp oo private propeny othetwile ~by the land me 
regulatioas. As soon as we ream a definitive condusicm, I will advise )IOU. 

Cc: 
CcJuaty Commiasionca 
Roman Gastcai 
a.faline Hurley 
Sunn OrinJ.sley 
DetS }lowanl 

Bob SMJ&sa' 
Townsley Schwab 
Dale .Plni&an 
PaulSoma 
AnncMorkiU 
lim .bynolds 
Rcbocoa ldlDn 

~ 
County Auornr.y 
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IN THE CIRCUIT COURT OF THE 16TH 
JUDICIAL CIRCUIT OF THE STATE OF 
FLORIDA IN AND FOR MONROE COUNTY 

CASE NO: 2011-CA-342-K 

MONROE COUNTY, a political 
SubdMsion of the State of Florida, 

Plaintiff 

Vs. 

UTILITY BOARD OF THE CITY OF 
KEY WEST, FLORIDA, d/b/a 
KEYS ENERGY SERVICES, et al., 

Defendants 
~~~~~~~~~~~~~' 

ORDER OF DISMISSAL WITH PREJUDICE· 

THIS MATTER came before the Court upon the Motion to Dismiss of Defendants 

herein, and the Court, having reviewed the Motion, the Response thereto, and the 

motion of the Florida Public Service Commission for leave to participate as Amicus 

Curiae regarding subject matter jurisdiction, having conducted oral argument in this 

matter on January 26, 2012, and being otherwise fully lnfonned in the premises, hereby 

finds and Orders as follows: 

1. This action is a lawsuit by Plaintiff MONROE COUNTY, a political subdivision of 

the State of Florida, against Defendants UTILITY BOARD OF THE CITY OF KEY 

WEST, and 43 property owners of properties located on No Name Key, Florida. 

The Complaint seeks declaratory relief as to KEYS ENERGY SERVICE, (Count 

I), Declaratory Relief against the No Name Residential Property Owners (Count 
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II), and injunctive relief to enforce any declaratory judgment entered by the Court 

in Counts I and II (Count Ill). 

2. The Complaint seeks a declaration from this Court as to whether the Defendant 

UTILITY BOARD OF THE CllY OF KEY WEST Is required to obtain a 

development permit from Monroe County, for the extension of a power line to No 

Name Key, or whether the issue of the provision of electrical service to residents 

of No Name Key is an issue vested by law in the Public Service Commission, as 

suggested by Defendants and the Florida Public Service Commission itself, 

through Its Motion for Leave to Participate as amicus curiae. Second, the lawsuit 

seeks to detennine whether the portion of the Monroe County Code which 

prohibits the extension of public utilities, Including electricity within the Coastal 

Barrier Resources System Overlay District {M.C.C. Section 130-122) prohibits the 

extension of utility Jines to the Defendant residents, or whether that ordinance has 

been preempted by state law, to wit, the authority granted to the Public Service 

Commission in Chapter 366, Florida Statutes. 

3. The Court has carefully reviewed pertinent portions of Chapter 366, Florida 

Statutes, as well as the Territorial Agreement between the municipal utility of the 

City of Key West (Keys Energy) and the Florida Keys Rural Electric Cooperative, 

approved by the Public Service Commission on September 27, 1991, and has 

determined that issues regarding interpretation and enforcement of territorial 

agreements of this sort are exclusively vested In the Florida Public Servkles 

Commission \PSC")1 and therefore the PSC Is the proper forum for hearing the 

issues presented In this case. Accordingly, the questions posed by Plaintiff 
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MONROE COUNTY regarding the extension of electrical power line to No Name 

Key residents, which would constitute providing service pursuant to the Territorial 

Agreement, as well as any question regarding whether owners of property on No 

Name Key may lawfully connect to Keys Energy Service service lines, pursuant to 

the Terrltorlaf Agreement, despite the provisions set forth in Monroe County Code 

Section 130-122, are all properly presented to the PSC for resolution. 

4. Section 366.04(1), Florida Statutes expressly confers jurisdiction on the PSC to 

regulate and supervise each public utility with respect to its rates and service. 

This jurisdiction Is "exclusfve and superior to that of all . . . munfclpalftles . . • 

or counties, and, in case of conflict therewith, all lawful acts, orders, rules and 

regulations of the Commission shall In each instance prevail.• (Section 366.04(1), 

Florida Statutes). 

5. By order issued May 12, 2003, in re: Petition by City of Parker for Declaratory 

Statement, etc., Docket No: 030159-EU, Order numbered FPSC-03-0598--DS-EU, 

the PSC denied a motion to dismiss which had been predicated on the argument 

presented by Monroe County in the instant case, that the PSC did not have 

authority to resolve the issues of statutory analysis and balancing of state 

supremacy claims as against local or regional land use plans. In that order, the 

PSC speclftcally found that Its subject matter jurisdiction reached the question of 

whether the jurisdiction of the Florida Public Service Commission preempted the 

City of Parker's application of its comprehensive plan, land development 

regulations, and city codes and ordinances to Gulf Power Company's proposed 

aerial power transmission fine. 
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6. That order of the Public Service Commission detennined tha1 the PSC has 

subject matter jurisdiction, and is also the appropriate forum, in cases of this sort, 

because it describes and denotes Jurisdiction which Is exclusive pursuant to 

Section 366.04(2)(c) and (2)(d), Florida statutes. 

7. This legal conclusion Is reinforced by the holding of the Florida Supreme Court in 

Public Service Commission v. Fyfler, 551So.2d1210 (Fla. 1989). In Fuller, the 

City of Homestead fifed an action in the Dade County Circuit Court seeking a 

declaration of rights and a construction of a Tenitoriaf Agreement, regarding 

rights and obligations of the parties thereto. Although Fuller deals with an 

attempt to tenninate the Territorial Agreement by the City, not enforcement or 

interpretation or limitation of the agreement with regard to the provision of 

electrical services to persons who claim to be eliglble for such services under the 

agreement, the logic of Fuller applies to the Instant case. The narrow 

interpretation suggested by Plaintiff MONROE COUNTY, which would limit the 

exclusive statutory jurisdiction of the PSC to disputes regarding the boundary 

created by the agreement, and related issues, Is clearly at odds with the broad 

grant of leglslatlve authority set forth In Florida Statutes, and the language used 

by the Florida Supreme Court in .EYBm:. supra. 

8. The service agreement grants to the UTILITY BOARD OF THE CITY OF KEY 

WEST 

"the full, complete and exclusive power and right to manage, 
operate, maintain, control, extend, extend beyond the limits 
of the City of Key West, Florida, In Monroe County, Florida, 
improve, finance and re-finance the electric public utility 
now owned by the said city, . . . " 

l 

f 

I 
I I 
l 



Furthermore, pursuant to Section 11 of the Agreement, the UTILITY BOARD has 

"the full, complete and exclusive power and right to manage, operate, maintain, control, 

extend, extend beyond the limits of the City of Key West, Florida, in Monroe County, 

Florida, the electric public utility owned by said city, including the maintenance, 

operation, extension and Improvement thereof, and Including all llnes, poles, wires, 

pipes, mains, and all additions to and extensions of the same, and all buildings, 

stations, sub-stations, machinery, appliances, land and property, real, personal and 

mixed, used or intended for use in or In connection with said electric public utility. " 

This Court specifically finds that the purpose of the action brought by MONROE 

COUNTY before this Court Is to Interpret and/or modify the territorial agreement set 

forth above, by seeking to interpret. modify or limlt the service agreement and authority 

of the UTILITY BOARD OF THE CITY OF KEY WEST thereunder. 

Accordingly, pursuant to the clear mandate of Public Service Commission v. Fuller, 

551So.2d1210 {Fla. 1989), this Court finds that exclusive subject matter jurisdiction is 

vested in the Florida Public Service Commission, and that the PSC is the correct forum 

for hearing the Issues herein, and this action is accordingly DISMISSED WITH 

PREJUDICE. 

DONE and ORDERED at Key West, Monroe 

January, 2012. 

cc: Robert B. Shillinger, Esq. 
Robert Hartsell, Esq. 
Lawrence R. Dry, Pro Se 
Nathan E. Eden, Esq. 
Andrew M. Tobin, Esq. 



Barton W. Smith, Esq. 
Martha c. Brown, Esq. 
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~btrb l\t9'trtct <!Court of §pptal 
State of Florida, January Term, A.D. 2013 

Opinion filed February 6, 2013. 
Not final until disposition of timely filed motion for rehearing. 

No. 3Dl2-333 
Lower Tribunal No. 11-342 

Alicia Roemmele-Putney, et al., 
Appellants, 

vs. 

Robert D. Reynolds, et al., 
Appellees. 

An Appeal from the Circuit Court for Monroe County, David J. Audlin, Jr., 
Judge. 

Robert N. Hartsell (Fort Lauderdale); Robert Wright (Tallahassee); Richard 
Grosso (Ft. Lauderdale); Derek V. Howard, Assistant County Attorney, Monroe 
County Attorney's Office (Key West); Andrew M. Tobin (Tavernier), for 
appellants. 

Barton W. Smith and Gregory S. Oropeza (Key West), for appellees. 

S. Curtis Kiser, General Counsel, and Martha C. Brown, Senior Attorney, 
and Pamela H. Page, Attorney (Tallahassee), as Amicus Curiae for the Florida 
Public Service Commission. 

Before SUAREZ, LAGOA and SALTER, 11. 
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SALTER,J. 

The appellants are certain individual property owners on No Name Key in 

Monroe County, and the County itself. Other No Name Key property owners and 

the Utility Board of the City of Key West (doing business as ''Keys Energy 

Services") are the appellees. The legal issue presented to the circuit court and here 

is whether the County and private landowners may obtain judicial (declaratory and 

injunctive) relief establishing that the prospective electrification of No Name Key 

is regulated-or even precluded-by the Coastal Barrier Resources Act1 and the 

County's policies and regulations adopted pursuant to that Act. Concluding that 

the Florida Public Service Commission has exclusive jurisdiction to decide the 

issues raised by the appellants, we affirm the circuit court judgment dismissing the 

complaint with prejudice for lack of jurisdiction. 

The Complaint and Motion to Dismiss 

In the complaint, Monroe County sued Keys Energy Services (KES) and the 

individual owners of forty-three developed properties on No Name Key. The 

County alleged that KES had the exclusive power and authority to extend electric 

service to the residences on No Name Key owned by the individual defendants, 

and that a number of the property owners and KES were nearly ready to move 

I 16 U.S.C. §§ 3501-3510. 

2 
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from the design stage to actual installation. The County asked the circuit court to 

determine whether KES has the authority to extend the utility lines to the 

residences on No Name Key (Count n, and whether the property owners have the 

right to connect their homes to the KES lines despite an express prohibition in the 

Monroe County Code (Count 11).2 In Count III of its complaint, the County sought 

temporary and permanent injunctive relief prohibiting KES and the property 

owners from "expending any funds or taking any steps toward the extension of 

electric service to No Name Key," in furtherance of the declaratory judgments 

sought in Counts I and II. 

The individual appellees, homeowners on No Name Key, were among the 

defendant property owners who applied to KES for electrical service. These 

appeIJees moved for the dismissal of Monroe County's complaint on grounds that 

the Florida Public Service Commission (PSC) has exclusive jurisdiction to enforce, 

regulate, and resolve the issues raised by the County. The motion was briefed,3 

argued, and ultimately granted (with prejudice) by the circuit court. This appeal 

followed. 

2 Monroe County Code§ 130-122 (pwporting to prohibit the extension of electric 
utilities to properties within the Coastal Barrier Resources System overlay). 

3 The PSC was allowed to participate as amicus curiae in the circuit court and 
here. 
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Analysis 

Although KES is not a ''public utiJity" within the definition of section 

366.02(1), Florida Statutes (2011), it is an "electric utility" under the subsection 

which follows, section 366.02(2). Section 366.04, "Jurisdiction of commission," 

in subsection (5), grants the PSC jurisdiction over "the planning, development, and 

maintenance of a coordinated electric power grid throughout Florida to assure an 

adequate and reliable source of energy for operational and emergency purposes in 

Florida and the avoidance of further uneconomic duplication of generation, 

transmission, and distribution facilities." To that end, the homeowner appellees 

filed an administrative complaint with the PSC seeking the extension of electrical 

transmission lines to the No Name Key property owners.4 

As a threshold matter, and as the State entity charged by law with planning 

and regulating the generation and transmission of electrical power throughout 

Florida, the PSC is to determine its own jurisdiction. Fla. Pub. Serv. Comm'n v. 

Bzyson. 569 So. 2d 1253 (Fla. 1990). Although Biyson involved a public utility, 

the case holds that "the PSC must be allowed to act when it has at least a colorable 

claim that the matter under its consideration falls within its exclusive jurisdiction 

as defined by statute." Id. at 1255. Any claim by the County or by the appellant 

4 In re: Complaint of Reynolds v. Utility Bd. of the City of Key West Fla .. etc., 
PSC Docket No. 1210054-EI. 
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homeowners that the PSC does not have jurisdiction may be raised before the PSC 

and, if unsuccessful there, by direct appeal to the Florida Supreme Court. Art. V, § 

3(b)(2), Fla. Const. 

The appellees and the PSC also have argued, and we agree, that KES's 

existing service and territorial agreement (approved by the PSC in 1991) relating to 

new customers and "end use facilities" is subject to the PSC's statutory power over 

all "electric utilities" and any territorial disputes over service areas, pursuant to 

section 366.04(2)(e), Florida Statutes (2011). The PSC's jurisdiction, when 

properly invoked (as here), is "exclusive and superior to that of all other boards, 

agencies, political subdivisions, municipalities, towns, villages, or counties." § 

366.04(1). Section 4.1 of the 1991 KES territorial agreement approved by the PSC 

expressly acknowledges the PSC's continuing jurisdiction to review in advance for 

approval or disapproval any proposed modification to the agreement. 

Conclusion 

The Florida Legislature has recognized the need for central supervision and 

coordination of electrical utility transmission and distn"bution systems. The 

statutory authority granted to the PSC would be eviscerated if initially subject to 

local governmental regulation and circuit court injunctions of the kind sought by 

Monroe County in the case at hand. The appellants do retain, however, the right to 

5 



seek relief before the PSC, and we express no opinion as to the merits of any such 

claims by the appellants in that forum. 

The circuit court's order dismissing the County's complaint with prejudice 

is affirmed. 
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IN THE CIRCUIT COURT OF THE 16™ 
JUDICIAL CIRCUIT OF TiiE STAIB OF 
FLORIDA IN AND FOR MONROE COUNTY 

CASE NO: 2012-CA-549-K 

MONROE COUNTY, a political subdivision 
of the State of Florida, 

Plaintiff 

v. 

UTILITY BOARD OF THE CITY OF 
KEY WEST, FLORIDA, d/b/a 
KEYS ENERGY SERVICES, 

Defendant 

ALICIA ROEMMELE-PUTNEY, 
NO NAME KEY PROPERTY OWNERS' 
ASSOCIATION, INC., ROBERT REYNOIDS 
And JULIANNE REYNOLDS, 

Intervenors 

ORDER GRANTING MOTIONS TO DISMISS THE COMPLAINT, 
WITHOUT PREJUDICE 

Intervenors Robert Reynolds and Julianne Reynolds, and No Name Key 

Property Owners Association, Inc. (NNKPOA), having moved, in separate 

motions, for dismissal of the first amended complaint in this action, the Court, 

having examined the record, the applicable law, and being otherwise informed in 

the premises, finds as follows: 
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This action is the most recent of a series of actions generated by a dispute 

over bringing electric service to certain property owners on No Name Key in 

Monroe County. As expressed by the Third District Comt of Appeal after this 

Court dismissed a previous action, "[t]he legal issue presented to the circuit court 

and here is whether the County and private landowners may obtain judicial 

(declaratory and injunctive) relief establishing that the prospective electrification 

of No Name Key is regulated-or even precluded-by the Coastal Barrier Resources 

Act, and the County's policies and regulations adopted pursuant to that Act." 1 This 

Comt had dismissed the complaint, with prejudice, because it had determined that 

the Florida Public Service Commission (PSC) had exclusive jurisdiction to decide 

the issues. The Third DCA affirmed this Court's order. 

Monroe County has bf9ught a second action seeking a declaratory judgment 

to determine its rights pursuant to 1995 Grant of Easement and 1973 Quit Claim 

Deed to exclude the construction of an electric transmission line over land it owns. 

A second count in the amended complaint sought i.ttjunctive reliet: and the third 

count alleged a cause of action for aerial trespass due to the presence of power 

lines suspended over its land. 

Though at first blush the issues raised by the parties on this motion to 

dismiss appear complex, because of the guidance given in the opinion by the Third 

1 Rocmmele-Putnoy v. Reynolds, et al., (3012-333) (Fla. 3 .. DCA 2013). 
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OCA in the previous case, the complexities fall away. Citing Fla. Pub. Serv. 

Comm 'n v. Bryson, 569 So. 2d 1253 (Fla. 1990), the DCA observed that "[a]s the 

State entity charged by law with planning and regulating the generation and 

transmission of electrical power throughout Florida, the PSC is to determine its 

own jurisdiction." The District Court further found that the jurisdiction of the PSC 

is extensive, as the PSC, under §366.05(1) of Chapter 366 of the Florida Statutes, 

the PSC has the power "to exercise all judicial powers, issue all writs and do all 

things, necessary or convenient to the full and complete exercise of its jurisdiction 

and to enforcement of its orders and requirements." 

Though jurisdiction of the PSC is extensive, it is not all encompassing, and 

matters not within the jurisdiction of the PSC (the County claims that this Count 

can presently rule on the issues it has presented) can be heard by this Court but not 

by the avenue the County has chosen. "Where the Public Service Commission, or 

this Court (Florida Supreme Court) on review, has disposed and completed a 

matter coming within the Commission's jurisdiction, subsequent unresolved claims 

or causes arising against the affected regulated carrier or utility which are not 

statutorily remediable by the Commission and lie outside its jurisdiction may be 

litigated in the appropriate civil courts." State v. Willis, 310 So.2d 1 (Fla 1975). 

The coW't finds that the issues in this case are sufficiently related to the 

regulation and planning of electrical generation and transmission lines, that the 
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302 Southard St., Suite 205B 
Key West FL 33040 

Robert N. Hartsell, Esq. 
1451 West Cypress Creek Road, 
Suite300 
Fort Lauderdale, FL 33205 

Robert B. Shillinger, Esq. 
Derek v. Howard, Esq. 
Monroe County Attorney's Office 
1111 12t11 St, Suite 408 
Key West, FL 33040 

Lawrence Harris, Esq. 
Martha C. Brown, Esq. 
Office of the General Counsel 
Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 
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""*"In......, s..,.. DMMUt 
2798 Ovcncal ffiPwey. Suite 410 
Mandhon, FL 33050 
Voice: (305)289-2500 
.FAX: (305) 289-2536 

--------- -----

County of Monroe 
Growth Management Division 

CERTIFIED MAR, 7002 241O0000 9899 84J 2 

January 14, 2013 

Randll11 Mearns 
Maratbo.11 Blectdc Sip & I.igbt 
l 0690 Aviadon Blvd 
Marathon. Florida 33050 

RE: Building PamitAPJVication#l21·5168-Real Estate No. 0031949Ul042QQ 

The PJ811Ding & Bnviromnental R.esources Department is in receipt of your buildiog permit application for 
.new electrical service to a single family reaiden<:e at 2160 Bahia Shores Road, No Name Key, FL. 

After carefbJ JOView of)Qlr application, our Departmait is unable to approw the applica1ion at dm time for 
the fbJJowjug iooomistencies with the adopted Comprdwmiw Plan and Land Dewlopment Code: 

I. Permit Application 1121-5168 is requesting new clectrk:al savice for a sfnale &miJy residential 
dweUing unit on No Name Key. specifically roquestin& "Jostall electrical mvk:e 10 residence." 

2. No Name Key is almost entirely within a unit of the O>astaJ Barrier Rmouroca S,.ran (CBRS). The 
subject property is localed whbin an BRlB surrounded by 1he Coastal Barrier Reaowccs Syim:m 
(C8RS) overlay distdct, estabUsbDd by Code Section 130-122 (attached as Exhibit A). 

3. The Coastal Bmier Resouroea Act (CBRA) of 1982 es1ablisbed the Codal Danicr R.e1ouR:os 
System. The CBRA Jegfslaticm is specifically desiped to nstriot Fedcnl expenditures ml finanaial 
assiSllDce which have the effect of encourasina development of C0881al bmic:rs to minimne the Joas 
of human life, reduce the wasteful expenditure of Fodcral revenue.. and rcduco damage to habi1Bt and 
other valuable natural J'880\l1ce8 of coastal baniers. 

4. Penn.it AppHcatioD #12J-SJ68 is inccmistmt with pis, objeodws and policies Of the Monroe 
County Comprebm1sive Plan, inc1uding but not limited lo: l) Policy 102.8.5, whic:h Beeb to 
discourage the extension of facilities and aervices, .includins electricity, to Cocurlll Banier R080l:ICe8 
System units, and to protect the environmental and C()IDll8Jnity claaracter of local ommmmitics, audi 
u No Name Key; and 2) Objective 101.11, which directB fufme growth away 1iom cm'Yironmentally 
sensidw land and towaJds established dewlopment areas aecwd by existing public feailities. 

s. .According to Monroe County Code Section 130-122, the purpose of the CBRS overlay diatriot js so 
implement the policies of the COIDp'Chensive plan by proJu.Diting die extension and ex;pansion of 
specific types of public utilities to or througli lands designated u a unit of the coaatal bmier 
resources syatem. WJthin this overlay district, tho mnsmission and'c:r collection lines of the 
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foJJow.ing types of pubJic utilities shall be prohibited 1iom axteDllion or expansion: cc:utral wastewater 
treetmeat collection systems; potable water; electricity, and billephoao and cable. 

6. This permit application (#12J-SJ68) is fi>r a subject property located within an area smrounded by 
CBRS land and would dqtend on the electrical lines recently installed by Keys Energy to No Name 
Key which exl8nd kJ aod Pll8S thruugh Jmds designated as a unit of the CBRS. The electrical lines 
WoJatc Monroe Couoly Code and are inconalstent with the Monroe County C'.omprdJensive PJan, as 
descnDed above. Connection of the subject property to these .lines would further violate the Monroe 
County Code and be iDconsistent with the Monroe Qnmty Comprebe.ns.lve Plan. 

7. Connection of the subject property to eJecttic service would iequire the extension of clecttic.ify 
through surrounding lands designated as a unit of the CBRS. Therefore, C<DlCCtion of the subject 
propenyto electric service is not allowed by Monroe County Code Scaion 130-122. 

Please note, the PJaaning & Euv.inmmentaJ Resouroes Department previously d««mined the iasue of 
whether No N~ Koy may be eJcctrified in a May J 3, 1998, lener ofnnchntuding by T'anothy J, MoOany, 
AJCP (thai Planning Din:ctor). The ])eptu1mept's position against the eJedrificatioo of No Name Key was 
afthmed by the PJanning Commission in Raohdion No. PI7-99, which was in tum aftirmed by the 16th 
Juclicial ~uit in Taxpayers tbr the Bleor:rifica1ion of No Name Key, Inc., ea. al. v. Monroe County (Cue 
No. 99-819-CA-19). The Jetter of understanding and .Resolution No. PJ?-99 are attached hereto. as Bxlulms 
BandC. 

Jn addition, Samoa Newton has appealed the revocaiion of a sbnilar builcliag permit to the Planning 
Commission, which upheld the Department's position at their October I 8, 2012 meedug. 

Note, the current, adopted 2010 Comprehensive Plan Goals, Objectives and Policies aro provided in Exhibit 
D. This .is provided as an update to the poJicics cited in tbe May 13, 1998, Jeae.r of underslandiDg by 
Timothy J. McOauy, AICP (then Planning Director), which provides 1be PJanaina Department's position 
against the electrification ofNo Name Key whlch was affinned as noted above. 

The Plaaalq & Envfromamtal Raources Departmeat Jau fafled the alllped hddhag permit 
appJfeadon t#Jll-S1'8. 

You may appeal the decision made in this Jetter. Appeal applicadODs to 1he PJamdDg Cammiaskm may be 
found on die Plamdng and BnvhoDmemll Rmouroes portion of the Monroe CoUnty website. or by caJling the 
Growth Manapmmt Diriaion at (305) 289--2500. The appeal must be filed wJdt the O>lmty .Adminisntor, 
1100 Simonton Street, Gato Buildio& ICcy West, FL 33040, within thirty (30) calendar days from the date of 
this Jettm'. In addition. please submit a copy of your application to 1be PJannme Commilsion Coordinator, 
Monroe County Planning &: .Bnvironmema.I Resouieea Dqmtme.ut, 2798 Overseas HiJhway, Suite 410, 
Maratbon, FL 33050. 

cc: rmmtheJectric@aolcom 
Permit Fue 121-5168 
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Att~ment2 

MONROE COUNTY BUILDING DEPARTMENT - Permit Fiie Covet 81\eet 
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--------------- --------------------118.52 17120 

118.52 

o.oo 
52.00 
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.KO&ROB COU1ft'Y, FL 

2 I'L'IXS OF 2 P.BRKIT RECEIPT OPERATOR: benderd 

FEE ID 

Sec:18 Twps66 RngrJO SUb: Blk: Lot: 
RES ,, ,., ••• : 00319492001400 

DATE ISSUED ••••••• : Of/0,/2012 
RECEIPl' f •••••.••• : 02000007614 
REPBREl'fCE ID f ... : 12101527 . 
Jil>'J'l:S • • • • • • • • • .. • • : 

srn .AimRESS ••••• : 2 047 BAHIA SH'ODS RD 
SUBDIVrS:rar •• , ••• : 
Cii'Y •••••••••.••• :NO NAME KEY 
JJIPAC'l' AREA • • • • , • : 

OlllllBR • • • • • , • • • • .. • : llBlf'1'0lf J.AllBS B 
AJJEllBSS •••••••••• : 
CJ:fl'/S'l'A'1'B/ZIP ••• :ARCHER, PL 32618 

BBCBIVBD FRCK •••• : MUA'l'BOJI BLSC'l'. 

COPY f 1 

CON'1'RAC'l'OR ••••••• : JllEADS, PRUIK ll\RDIUd,, LZC f 00502 
CCMP.lllr •••••••••• : MUA'1!raf BLEC 8.IGN & LZGlf'l' DIC 
ADllU!:SS •••••••••• : 10690 AVIA'l'J:ON et.VD 
C'I'J!'L/tnAft/ZIP ••• : MARA'l'BOl, PL 33050 
TBLBPJIOBB •••••••• ; (305J 743-5805 

------ ------------- ------- --------- -------- --------- -------
S- 01 APED PLA'l' .RM'B 
B- l.B APPL l'LA'l' llA'l'B 

'1'0TAL PDKrl' : 

llB'JBJD OP P.nHBN'l' 

1.00 
1.00 

.2.00 
50.00 

o.oo 
o.oo 2.00 

so.oo o.oo 
o.oo 

---------- ---------- ---------- ----------52.00 o.oo 52.00 0.00 

--------------- --------------------52.00 1703• 

52.00 
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~--L.JU~ew~/a~ryz__~~~~-.,L /~I-ts-a~ 
I 
~Marathon Electric fp & Upt, Inc. 

10690 Aviation BJlld. 
Marathon, Fl 33050 

305.743.5105 Fa !05·743-0922 

..,. ND. ______ °'-----

pet.Al~ 

IWCUIATl!Dn, ______ JM.Tl, ____ _ 

OllCllBJIW, ______ IMTE ____ _ 

ICll&ll 

- . _.-.. --....----.------........-
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••• - .... : -"'T:'----r .::. .... =.. -: ..... ~ - -
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•.•.• - --· ·~ -- .!""' ~Met(.?5 ll.b -........... ·--
. ·-· .. ··- - ·-···. ··- ... 
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MONROE COUNTY 
BUllDING PERMIT 

APPLY OPERATOR: benderd JSSUEOPBRATOR: baldad 
APPIJCADON /PEKMTJ'NUMBBR: 12101527 PERMITDATE 0"1512012 
APPLICATION DA1E: ()41t)3J2012 DCADA'J'E: -
PARCEL JD: 00319492001400 

LBGALDESCRlP: BK LT 14.AMENDBDPLATOFDOLPHJN 
H 
ARBOUR NO NAMBKEY 
.PM-1 J6 OR."69-999-1000 ORSSl-105/107 OR.I 
070-SJ4(JB) 

APPLIED VALUB: $600 

PERMIT TYPB: SJ 
PP.RMJT TYPE NAME: ELBCJlUC 

OWNER'S NAMBIADDRBSSIPHONE GENERAL CONTRACTOR 
NEWTON IA.MES B MARAlHON El.EC SIGN .t: UGHT JNC 

F:305.'7413.0P22 
MARA1HON. FL 33050 

ADl"UZ7D FL 32618 (305) 743-5805 
3053933024 

SUBCONTRACJ'ORS: 

CONSI.ADJlR&'WCOHDMONS OFPERMl'f: 
2041 BAHIA SHORm RD DOl.PHINHARB. NO NAMB 
NBW SBR.VICE 
•"-N011CE0FCOMMl3NCEMENl'NOT~•• 
PERMIT APPROVAL TO JNSTAL NEW 200 AMP BLBC'l1UC 
SBRVICBAND SUBFBBD TO HOUSE PBRAPPR.OVED PLANS JN 
FILB. ........................................... 
P.LANNJNG DEPARTMENT DID NOTRJMEW11DS 
APPUC.AnoN. 
THERE MAYBE .DBVELOPMBNT ANLVOR LAND USBISSUBS 
ON TJIB SITE 1HAT ARB NO LONGF.R. IN CO.MPLJANCB WJ1H 
A COUNTY RBGULATION(S) OltBSTABIJSHE) UNLAWFUU.Y 
W1lllOUr nm BBNBF1T OP PROPER.APPROVALS. 
AWR.OVALOP11US PBRMJTDOBSNOf DEEMALL 
PERMIT NUMBER: 121015':1 Jof2 
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MONROE COUN'JY 
BUILDJNG PBRMJT 

DEVELOPMENT AS CONFORMING ORDBBM UN-LAWFUL 
D.BVELOPMENT AS LAWFUL. THE GROWTH MANAGEMENT 
DIVISION RESERVES THE RIOJIT TO REQUJRB raAT SUCH 
DEVBLOPMHNT BE BR.OUGJrf JNTO COMPUANCB IHROUGH Tim 
PROPERAPPR.OVALPROCSS 
OR TBRMJNATED UPON FUTURBDJSCOVERY • ........................................... 
NO OTHBR. WORK 'IBIS PBRMJT. 
AU TRASH AND DEBRIS ro BE REMOVED TO A LEGAL DUMP 
srm. 
D.BBMED NON-DEVELOPMENT 
DCABXF.MPT 

PWI§ BJMIWNOTES; 
OFPICIAL •NO NOTES • 
MAR-BWG 04/04l2012 beadad L •NO NOTES• 
MAR-BLOO 04/05/2012 bcndad L •NO NOTES• 
ELBCT 04/050.012 .lm&Jnaa P •NO NOT.BS • 
PINAL 04/09/2012mJdomnn L •NO N01ES • 

I 

Pennhs shalJ apinl ad become null IDd void jf WOJt. .. cWiDDd in ddl pmmft. fs .not~ widdn 180.,. 
li'om tho dlde ofJaaanoc cl8cir180 clays ma dJe DCA date and does not meet 180 day impectioas tbea .... UD1e11 
enrnted by die BulldDc O.flicial. 

PBRMITNUMBBR: J2JOJS27 2of2 

I 

f 

I 

I 



Pl'OJ>C!¢'.: Jeardl - Monroe County Pioperty Appraiser ..... . ., 
Page J OJ 

Karl D. Borglum 
Property Appraiser 
Monroe County, Florida 

olfice (305) 282-342' 
fax (306) 292-350 

W8bale lelled on lnl8met Explorw 

- GJS Mapping requires Adobe Flash 10.3 or higher. --
Property Record View 

Alternate Key: 1393867 Parcel fD: 00319492.001400 

Ownership Details 
1111ln9Mchls: 
NEWTON JNa B 
2CM7 IWMSHOA68 RD 
BIG PINE KEY. FL 83043 

Property Details 
PC Code: Of - 8INOl.E FNlll.. V 

..... &nNlp: 11CH 
MllDftMllftMllllll:No 

...._.TOMllflllpRlllllC1~ 
,,..., LomlfDn: 21M7 IWMWfOR&SAD NO IWEICEY 

.... *it.Im: DDLPHll IW90R/tMD 
IAlglf owa:•11i: LT f4 MENJED PLATOf' DOC.PtlN HAR80UR NO NiWE ICEYPl8-f18 °"'* 998 fCIOO ORIU-lasrt07CJR107NU 

8hCllW fWl:ll .... Must,_ Adobe Fllsh ,,...10.s or,....,. I 
I I ; • • •• • • • • '*-:·.: • • . . 

Exemptions 

::::= = =. I - · - I 
. .. ... 

Land Detafls 
f LMllU.Cad9 ~ . - -~-....- ...... :: I ~toe. FIE6IDENTW. CNML 10 110 7-

: .: ... ~. . . ,: . - .. ·:. .- .. -:- ... - :. ............. . 
Building Summary 

I I l . 

I ; 
i I 
i . 
I ! 
t I 

' I 

i I 
I I 

I I 
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I . I 



....... ... 

Buildf ng 1 Detalls 
lluldlng T1" Rt 
SflotllleAQe14 

V..8Ult1997 
........... Obll 0 

JnalullDnf: Rt fndudn 1 UXtuffl INlltl .tnd 1 ldldlen. 
RootTY,_ GABU:IHIP Rocileo.wtASPK\LTsttNOL 

HNt 1 NOHE Ht11t 2 NONE 
,,_ 8n: 1 NOHE ffMt 8rc I NONE 

Eldrm ...... : 

.,, •llf .,.. 

.... - .,. --
wn 

UfJla.th 0 
IFflllllltli 1 
4Flx ... 0 
lfbrlllth 0 
lfblBltll 0 
7Fblldl 0 
... Fix 0 

.11 .. 
>fll 

·------•n 8""I:. -·-.,,. ... -- ... 

-. 
""' 

"" 
'!':' •• --

•• 

-

v.c..... 0 
............ 0 
~o 

...._ 0 
........ 0 

,..,. .... 0 
.,..,, ... 0 

.,, 

·- Ellt ... ........ y_.91111 Mic NC I r "Ml'" ,......., ...... .," AIM 
0 gr. 1 1117 • 
0 !!! tW>FIWE 1 1997 -0 !.'!'f 1 1997 N 0.00 0.00 no 
0 & 1•NJMME 1 11117 y 0.00 0.00 7llZ 

0 ~ 1::N>FRME 1 1187 y 0.00 0.00 782 

J>age2o 

I 

I 
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PrO)X'!tY Search - Monroe County .Pmperty AppaiJer 

t 

Misc Improvement Details 
Nllr ""- . .,.. 

1 FN2ftNCES 1.GllOSF 

2 CS3;08TEANS 10.0CIOGI\ 

.s DICS:OONCR£TE DOC« 701F 

Apprais• Notes 

Bulldlng Permits 
- ...... U...lllllldDlle • Alllallnl 

U.aih 

270 

0 

70 

Page3o: 

'Wldlh V...Bulll RdlY_. ... Ullll .. 1"6 11117 2 30 

0 1118 1987 3 llO 

1 2IXlO .2001 ' 80 

.... 
10105n2 1Mltll2Gt0 USCIO MVED~\' ALONG MCKOF PROPERTVON CANM. N1Jf 1WUNG6 

11..uez 1CW111"4 fWl/J887 

82e3929 OM11/tl82 11'°1111117' 

9WD CMWf985 1tJ011f987 

04-oMI ........ ~ 
Parcel Value History 
Certified Roll Values. 

View Tam fq ltis Pan;eL 

7"4,llN 

40.000 

200 

eoo 

...... T•Bldf ,... ............. ..... &.-
Vllue ,... ..... ,,.,... 

2011 112,70) to.at 130Jl61 .,, 112,1114 ... tM.711D - 17Uf0 12.llOt 17J,2IO - t7'.610 12.IO& 177,fllO ...., ,. ... t2MO m,100 - 22U811 13.340 219,., - 210.418 1!.730 219,480 .. 1115.411 14.1177 3UOO - ,......, 14.A67 .., - 71A12 14.156 3&.ICIO .. 71,412 10,1121 ..., - 71.4f2 UM llOJIOO , .. 71.412 e.111 21.212 ,. 71 ... 12 .., 21.2112 

f97 c 0 21,212 ... 0 0 21,211 - 0 a 21.:m 
1114 0 0 21,212 

SFR 

~ 

FENCE 

R&8EEHVW.. 

TGlllf .lullfllldrllt) Toe.1"98•11d ~ ..... 
*- -- ,,.... 

213..133 .... 2fllltlO 
.298.711 251.- 25,GOO -- :a....m .. 
*"" 244.235 25,000 ..... 217,121 2UOO 
GUllO 211,318 25.0llD 

........ 2M.IUO 25.llllO 

21-.0ll 211.• 26.IXIO 

lilMI 2fl;il49 a.aoo 
'IJf.791 fst,118 e 
113,U3 113.133 0 , .. 1Cll,M) 0 

11.141 11.141 0 ... , .... , 0 

21,212 21.%82 0 

21.212 21.252. 0 

21,212 21.2&2 0 

21..21152 21.2112 0 

....,,._., .... ..... 
ZIUIO 

2f8,m 
211,215 

212,121 --tlUGO 

111,0A ,.,.... 
1Jt,711 

tU.133 

tOUI& 

llJM1 . 
118,9.91 I 

21.212 

21a . 
zi.aa 
21.a 

t 
; 
f 
i 
I 

i 
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Page4o: . . 
f 

11N 0 0 21.262 21,2&2 21,252 0 21.262 

1tta 0 0 21.282 21.252 21.25% 0 21.262 

tlft 0 0 21.2!2 21.212 21.2!2 0 21.2U 

tllO 0 0 21,212 21.m 21.292 0 21.262 

1119 0 0 18.0Bll 1f,08J 11.0tS 0 11,095 

11111 0 0 18,170 18,170 f6,f70 0 19.1711 

ttl7 D 0 1U70 18,170 16,170 0 fl.179 , .. 0 0 18.170 16.170 16.'10 0 18.170 

'"' 0 0 le.oe& 11.ose 1fl,Clfi6 0 11.1158 

'"' 0 0 18.016 18,0llB 1e.oa& 0 18.08& 

tllS 0 0 18.1118 16.lJllS ti.OM 0 fll.DCl6 

11CZ 0 0 11.0IS& 16.066 1Ul8 D , .. 
Parcel Sales History 
NOTE: sales do nor genmally shoW up in our computer system urtll about two lo thr8e months after the dale of Hie. II a 
iecenr sale doel not ahow up in this lr.t. please allow more time for the sale record lo be procnsed. lhanlc YoLJ fer your 
petienoe and undenllandlng. 

1hl8 page has been vlslld 54.789 llmes. 

Momoe eoum, Property Apprai9a' 
Karl 0. Borglum 
P.O. Sox 1176 

Key West, R. 33041-1178 
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DISPLAY TRIS CARJ ON JOB 81'1'£ VISlBLE DOM TID: STRIBT 

MONROE COUNTY 

BUILDING PERMIT 
(COMPLBTBP.BRMJT ON m.BATL6cALBUILDING omcB) 

PERMIT NUMBER 12101627 
DATE ISSUED 05/15/2012 
DEODATE EXEMPT 
PURPOSE NEW SERVICE ' 
OWNER. NEWTON JAMES B 
CONTRACTOR MARATHoN.ELEC SJGN & LIGHT INC 
SITE ADDRESS 2047 BAHIA SHORES RD 
LEGAL BK LT 14 AMENDED PLAT oF DOLPHIN DESCRIPTION 
ZONING .. -
FLOOD ZONE -

. . WARNING TO OWNER: 
YOUR FAIWRE TO RECORD A NOTICE OI= COMMENCEMENT MAY 
RESULT IN YouR PAYING TWICE FoR llPROVEllENTa TO YOUR 
PROPERTY. A None• OF CbMMENCBISfr MUST Be RECORDED ANr> 
POSTED dN THE JOB SITE BEFORE THE FIRST INSPecnor.. IF YOU 
INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN 
A~EY BEFORE RECORDING YOUR Nonce OF COMMENCEMENT. 

. Ai l:t:N'.liD~ 

·.· . .. . . 
"'I. • •• 

=: . : 

-----·--------····-- .. -·--··-- ..... --- ·····-----·-·-·-----

I 
i 

! 
I 

I 
I 
I . 



I 
I IJ. ,_ I~ ';f- -

J~aratlloft Electrfc Sip & Upt, Inc. 

6 I 10690 Aviation BMI. 
Maldlon, FL 83050 

305-743-5805 Fu 305-740922 

-2o.'I 1</c. 

.__....._._ -- - ·---· -· .. -·---· ·-- ..... 

....... ______ DI'·---
OllUIMllDllY.r _____ ----

-11'1:·----- IM'li--·---

I 

: 4-J~--"· ~r..._~ '. · 7 PE_~ 2.2.S. ::s: 

.. 

.. ·-·· - . ·-· .. - - -- ... ·--- . --
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EXHIBIT L 
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CerlMed Mail: 7006 0110 0006 5051 !>381 
JUDe 12, 2012 

Mr.JalllNnMDG 
.2047Blbia81Mas Id. 
Bia Pim Kay, FL 33034 

R11 MONROE COONTYBUILDJNG PDMITf W·lSZ7 

11lt Mamoe Couat7 o.owfl ,,_.....,.. DMaiaa 1111.._•iMi peanlt I 121-IS2'1 w fllmed in 
mar dlle to the 1ilClt fllld die peaait WU 11111 roviowDil "1 Gao J)qi ,..,., at,..... 4 Bavlrmr .. .cat 
RllOll'llCB fbr imadleaaoy with Ille ldlll*d Comp......_ Plan ad the Liile! DMlapmriat ,....,... 
.Pamit flll-1527 is fDaCID ...... wJt11. pll. aldealiwa .S policies of Ille ...... Ccllmly 
OiiqaalaeulM JIJlll, iDoWDf, llllf m Jimimd to: l) Nicy 102..l.5, dllt lleb ID ........ 1'I 
........ offtdBliealllll .... fDaludiaa.....,,., Cclalllllllrier ....... a,..-... ... 
lo )llOllat tlJt eavill>Aif ;jlll a 1'* 1 1 Wi-----af'.,., I 4 W ....... U No Niimi Elty; IDlf 
2) Objeadw 101.JI, wJdala dlnlctl lldme pl'lll8l Ullll)' hlD 1mi11Mw1Alb'-*M lad lad__. 
.......... ....,... _ __..,,mdldlispll&wtdw. 

1'mdt' 121-1527 Mi!llHilel tie,......., ar aew 200.., ........... lld ....... to • 
....... ., ._., adtcm NoNmeloy. NoNlme Ke, Is ... llllirel,y,...a mitaft. CaalaJ 
Jlmflr....,_ S,.... (CBRS). '!be ea..1 Blailr ..,__AGt(mRA)olUll2 M'Md 1be 
Cm11i1 Bm1rr a-- 8yllmm. T.111 CBKA ........ Ii ..,..,..., ..... to amiat Fedlnt 
......... - ft.a.I 'ii ... wliWa..,. ..... a! ......... dnel111111D11 ....... 
1imim.. U.. .... D,ytllelldllllto!GwCBRA ........ Jstomlalmlatlaoblot .... M. 
ndace .................... ofhlenl --- - --.... .., llllllllm 11111 adMri' \lllmhJe 
.... ....-ot.-llllalla. 

Addidllm!JJ. • ~ lldlaJDcl "1 Peaail I UJ.1527 WOllkl ..... ca lie ....... of a 
...... line to No Nlim X., thll 'Mlllld,_ 1D •i1a1111Jb _.........,.a .it CJfbl CBRs. 
n.e 11 Cl1rftllll.y ao eleclriaa1 llDe Ill' bl ~ pupm;y to oamect ID. Plmllt f 12J..JS'l:I would; 

-- ........... ----·-·- ._ .. -·· ·-··~ ... _ ........ - .. 
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See. UG-122. -c..c.11111nter ...... .,.... .....,fllllrfet. 
(a) hrpw. Tiie JIUIPOl&I oftlie cmD1 barrier,.....,.._ owday dilCrict .fa 
to imjilanent tao po1ldes af tbo ~ plln by JlftlhfbJdm8 lbe ........ 
wl aplllliaa otapealfic ~of pubBo l1lilitica to QI' tauab .... clmrigna1lid • 
• mdtaf'tbe colllllbmlar aaoun:ea .,... 

(b) App11eM1oa. 'Jbe OOU111 bmfer l'80l1nlCll 1111an owdl.Y dlllliat mu 11e 
cmdaid GD all ..... CIXCeJI( fir Sia Ja1ad, 'W:ilhln t:dm1lJ ......... 
boandllrica of a muiaI bmtlr nMllUICe8 aymm llllit an QID'lllt :8aocl Jmwauoo 
nte llllJll IJIPIOVlld "1 file Pedal~ M .......... A.pa:y, wbidt me 
hmby...,,..,.. by udmeuce IDd cleclarcd pmt of this.,._, Within 1bia owday 
dimJd, the ......... ad/ar ealiDGtion Jines of die lbllowlaa '1Pll of plb& 
Ulilida an lie pldliliiald Jiom ...... er ......... Olldml ....,... 
tn!llmeDt calJecdoD .,..... pombla wtr, ~. and tD1ojilaaD ... cable. 
'Jbis Jllciaibttioa aball DOl JRQludo tie m ........... ..t uppdfBg al axi1tiJc 
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l A This permit, I agree, does not provide new 

2 development or a new structure. 

3 Q So we're in agreement that this permit solely 

4 deals with a subfeed on site? 

5 A Yes. 

6 Just make sure that I clarify what I just said. 

7 It is development based on the code. It's not a new 

8 housing unit. 

9 Q A new ROGO allocation --

10 A Right. 

11 Q -- or residential unit? 

12 A Right. 

13 Q So you agree this permit does not invoke the 

14 ROGO or residential allocation system? 

15 A That's right. 

16 Q And it's simply your contention is that although 

17 it's development, it's development solely for a property 

18 that already has an existing home? 

19 A Yes. 

20 Q If you could turn to the slides that starts with 

21 the policies. The first slide, you've discussed in detail 

22 Policy 102.8 that states that Monroe County shall take 

23 action to discourage private development in areas 

24 designated as units of the CBRS. I paraphrased the end. 

25 I apologize. 



1 You would agree, again, Mr. Newton is not in the 

2 ~? 

3 A Yes. 

4 Q And you would agree that Mr. Newton's -- well, 

5 let me withdraw or rephrase that. You would agree that 

6 the that discouragement in this instance is not a 

7 prohibition of private development in the CBRS? 

8 A Yes. 

9 Q All right. If you look at Policy 102.8.5, you 

10 stated that was one of the other justifications for the 

11 denial of the permit? 

12 A I stated that in reading all of the policies 

13 together, it's the County's position that it's the intent 

14 of the policies combined with the code that 

15 electrification should not be made to the No Name Key area 

16 that's in a CBRS, to or through. 

17 Q Well, is Mr. Newton in a CBRS? I think we've 

18 established he's not. 

19 A I said to or through. 

20 Q Okay. Aren't there other areas in the County 

21 that are located or surrounded by CBRS areas? 

22 A I haven't verified that, but I assume there 

23 would be. 

24 Q And do you know if there's been development in 

25 other CBRS areas? 
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1 A What kind of development? 

2 Q Well, specifically if there's been electric 

3 permits pulled for properties located in a CBRS? 

4 A I stated that earlier, yes. 

5 Q There has been? 

6 A Mm-hmm. 

7 Q And has it been these permits pulled since the 

8 adoption of 043-2001? 

9 A Help me out with what that is. 

10 Q 0423, that's the Section 130-122 of the land 

11 development regulations. 

12 A I have never evaluated the date when that was 

13 adopted compared to the date of the permits that were 

14 issued. I don't know. 

15 Q In Policy 102.8.5, which is part of the 

16 contention of why the totality of the circumstances you 

17 believe require the revocation of the permit, it states, 

18 "Monroe County shall take efforts to discourage extension 

19 of facilities and services provided by the Florida Keys 

20 Aqueduct Authority and private providers of electricity 

21 and telephone service to CBRS units." 

22 You would agree that Mr. Newton's permit is not 

23 going to be located in a CBRS unit? 

24 A Yes. 

25 Q And that by a private provider of electricity 
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l providing ~lectricity to his property, that is not in 

2 conflict with this section? 

3 A With 102.8.5? 

Q Yes. 

5 A Yes. 

6 Q Okay. So you agree that this section does not 

7 conflict with the permit's issuance? 

8 A This section alone does not conflict. 

9 0 Well, let's go to the next line then. You would 

10 agree that this permit does not involve the siting or 

11 extension or planning of a public facilities? 

12 I apologize. 

13 A That's okay. Say it again. 

14 Q You would agree that this permit that's subject 

15 to this appeal does not invoke the siting, assessment or 

16 siting of public facilities? 

17 A Yes. 

18 Q You can switch to the next slide, please. 

19 All right. Policy 103.2.10 states, "Monroe 

20 County shall take immediate actions to discourage private 

21 development in areas designated as units of the Coastal 

22 Barrier Resources System.• You would agree that this 

23 permit does not invoke this section? 

24 A No, I would not agree to that. 

25 Q Does his application for an electric permit 
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1 encourage development in other areas? 

2 A That's not what this policy says. 

3 Q Well, he's not located in the CBRS district, 

4 correct? 

5 A Yes. 

6 Q And this permit, you already testified, only 

7 deals with his property? 

8 A Yes. 

9 Q So how can it deal with properties outside of 

10 his area? 

11 A Okay, I see. Yes, you're right. 

12 0 All right. Let's go to Objective 209.3. 

13 •Monroe County shall take immediate actions to discourage 

14 private development in areas designated as units of the 

15 Coastal Barrier Resources System." Same question as the 

16 last policy. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Same answer. 

Q Okay. Next line. Policy 215.2.3. This policy 

I'm not going to paraphrase, but it deals with public 

expenditures for facilities in areas of coastal Barrier 

Resources Systems. You would agree tbat this permit does 

not involve the expenditure of public funds? 

A I don't know what is funding the permit. 

Q Well, would you believe Mr. Newton when he 

testifies that he will be paying for the installation of 
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1 this permit? 

2 A Then I would believe it. 

3 Q And you would agree that it would not --

4 A Yes. 

5 Q -- invoke this section? 

6 Again, Public Policy 217.4.2, nNo public 

7 expenditures shall be made for new or expanded facilities 

8 in areas designated as units of the Coastal Barrier 

9 Resources System.n You would agree that this permit does 

10 not involve Mr. Newton applying to expand or add new 

11 facilities in areas of the Coastal Barrier Resource 

12 System? 

13 A Yes. 

14 0 Okay. Next slide, please. 

15 All right. Policy 1301.7.12, •By January 4, 

16 1998, Monroe County shall initiate discussions with the 

17 FKAA and providers of electricity and telephone service to 

18 assess the measures which could be taken to discourage or 

19 prohibit extension of facilities and services to Coastal 

20 Barrier Resource Systems units.n You would agree 

21 Mr. Newton is not the FKAA? l 
I 

22 A Yes. 
l 

23 Q And they are not providers of electricity or I 

24 telephone service? 

25 A And he is not, you mean? 

I 

. i I 
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1 Q Yes. 

2 A Yes. 

3 Q I apologize. Technically Mrs. Newton, Jim's 

4 wife, is also part of this appeal. So I may sometimes 

5 state that. 

6 A Okay. 

7 Q So in essence this section is inapplicable to 

8 the permit at issue? 

9 A Yes. 

10 0 Next section, Policy 1401.2.2, again this goes 

11 to the public expenditures in Coastal Barrier Resources 

12 Systems. Based on the premise that Mr. Newton will 

13 testify that he will be using his private funds to pay for 

14 this permit, will you agree that this section does not 

15 apply to the permit? 

16 A Yes. 

17 Q Next slide. 

18 All right. We're at the land development ! 
I 

Stop. Go back one. 

19 regulations. 

20 Next slide, please. 

21 

I I I 
i ! 

I ! 
l 

I 

I 
22 We're in agreement that in order to revoke the l I ; 

I 
23 permit, the permit must be, in the opinion of the Planning 

24 Director, the Building Official or the Fire Marshal, the 

25 error would result in a threat to the health, safety and 
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1 welfare of the public? We're in agreement on that, 

2 correct? 

3 A Yes. 

4 Q Next slide, please. 

5 Next slide, please. 

6 All right. We're in agreement that this 

7 building permit was issued pursuant to Chapter 6, correct? 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

Originally? 

Yes. 

Yes. 

All right. Next slide, please. 

This is important. You would agree that under 

13 the County Code the definition of a Coastal Barrier 

14 Resource System is defined by the Federal Coastal Barrier 

15 Resource Act and identified by -- the CBRS overlay areas 

16 are identified by the Federal Government? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Say it again. 

Q You would agree that it's not the County that 

determines who should be in CBRS --

A Oh, yes. 

O -- and who should not? 

A Yes. 

Q And so the County has no ability to conflate 

onto an area that it is.a CBRS overlay? 

A The County has no ability what? 

79 

. I 
I 

i 
I 
! 
i . 

l 
I 
1 
I 

I 
I 
I 



1 Q To conflate, to interpose onto an area the 

2 standards of the CBRS? 

3 A I'm not following you. The standards of the 

4 CBRS? 

5 Q For instance, later in your testimony you 

6 discussed what the CBRS defines as developed and 

7 undeveloped, and you made an analysis of Mr. Newton's area 

8 as to its similarities to the CBRS. What I want to 

9 understand is are you stating that the County makes a 

10 determination of who is in the CBRS or is it the Federal 

11 Government? 

12 A The Federal Government. 

13 Q And the County Code specifically identifies only 

14 those areas that the Federal Government has identified as 

15 CBRS areas, correct? 

16 A True. 

17 Q Okay. Next slide, please. 

18 All right. This slide is important. This is I 

19 think where all of this has been surrounding. Section 

20 130-122, Coastal Barrier Resource System Overlay District. 

21 Can you read the purpose? 

22 A Me? 

23 Q Yes. 

24 A "The purpose of the Coastal Barrier Resources 

25 System Overlay District is to implement the policies of 
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1 the comprehensive plan by prohibiting the extension and 

2 expansion of specific types of public utilities to or 

3 through lands designated as a unit of the Coastal Barrier 

4 Resource System." 

5 0 Now, you highlighted the word "prohibit" 

6 referring to the extension, expansion of specific types of 

7 public utilities. Isn't it true that we've already 

8 determined Mr. Newton is not a public utility? 

9 A I highlighted the word "prohibit" what? 

10 0 My question is isn't it true we've determined 

11 that Mr. Newton is not a public utility? 

12 A Yes. 

13 0 Okay. Isn't it true that you've already 

14 admitted that Mr. Newton's permit does not expand, extend 

15 the lines of public utilities? 

16 A I said that his permit does not do that. 

17 Q And that's the permit that's subject to this 

18 appeal that was revoked, correct? 

19 A Mm-hmm. 

20 Q And if you look in Section 2 it states, "Within 

21 this overlay district the transmission or collection lines 

22 of the following types of public utilities shall be 

23 prohibited from extension or expansion: Central 

24 wastewater treatment, collection systems, potable water, 

25 electricity and telephone and cable." Now, you would 
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