BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS

Complainants,
SECOND AMENDED COMPLAINT'

V.
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Interveners.

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS, by and
through undersigned counsel and pursuant to Florida Rules of Administrative Code §25-22.036
file this Amended Complaint against the Respondent, UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA d.b.a KEYS ENERGY SERVICES and MONROE COUNTY, a
political subdivision of the State of Florida, and in support state as follows

INTRODUCTION/PARTIES

I Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS
(“Reynolds™), own and maintain real property located at 2160 Bahia Shores Road, No Name

! This Second Amended Complaint is being filed to correct a scrivener’s error in the foot note located on page six
(6) of the Amended Complaint and this Second Amended Complaint which is referenced herein as Footnote Three
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Key, Florida 33042 (“Property”). The Property is located on an island in Monroe County,
Florida commonly known as No Name Key.

2. Respondent, UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA
d.b.a KEYS ENERGY SERVICES (“KES”), is a Florida electric utility with its principal place
of business located at 1001 James Street, Key West, Florida 33040.

3. Intervener, MONROE COUNTY, is a political subdivision of the State of Florida
(“Monroe County”).

4. Intervener, NO NAME KEY PROPERTY OWNERS ASSOCIATION, INC,, is a
Florida not for profit corporation (“NNKPOA”). NNKPOA is made up of members who own
property on No Name Key, Florida and are desirous of connecting to commercial electrical
service.

5. KES’ territorial service area includes the island of Key West and extends beyond
the City limits for approximately thirty-five (35) miles East through the Lower Florida Keys,
terminating at Pigeon Key, Monroe County, Florida.

6. Mr. and Mrs. Reynolds own real property on No Name Key, Florida, located:
within KES’ territorial service area.

7. With this proceeding Mr. and Mrs. Reynolds seek: (1) a Public Service
Commission (“PSC”) Order declaring KES must connect customers located on No Name Key
who request service from KES and meet the electrical safety code requirements of the Florida
Building Code for electrical connection; (2) a determination that the PSC has exclusive
jurisdiction over KES’ territorial agreement, including enforcement of its terms; (3) PSC’s
jurisdiction over the territorial agreement preempts Monroe County’s Ordinance 043-2001 as it

pertains to KES and its electric lines; (4) a determination that Monroe County does not have




jurisdiction over No Name Key customers connection to KES and; (5) cannot prohibit KES
customers from connecting to the electric utility.
LEGAL AUTHORITY AND JURISDICTION

8. This is a complaint pursuant to §25-22.036, Florida Administrative Code
(“F.A.C.”), seeking authority from the PSC to engage in an activity subject to PSC jurisdiction
and complaining of an act or omission by an entity subject to Florida PSC jurisdiction which
affects the complainants’ substantial interests and which is in violation of statute enforced by the
Commission and Commission order.

9. The PSC is an agency of the State of Florida with regulatory and police powers to
regulate public utilities and electric utilities in the State of Florida, including KES. See Fla. Stat.
§366.01, et. seq. KES was created by legislative enactment Chapter 69-1191 of the Laws of
Florida. See Chapter 69-1191, Laws of Florida (1969).

10. By statute, KES is defined as an Electric Utility. See Fla. Stat. §366.02(2).

11.  The Supreme Court has affirmed that the “PSC derives its authority solely from
the legislature, which defines the PSC’s jurisdiction, duties and powers.” Florida Public Service
Commission v. Fred L. Bryson, 569 So.2d 1253 (Fla. 1990). The Court has specifically held

that:

The Commission shall have jurisdiction to regulate and supervise each public
utility with respect to its rates and services... The jurisdiction conferred upon the
commission shall be exclusive and superior to that of all other boards, agencies,
political subdivisions, municipalities, towns, villages, or counties, and in case of
conflict therewith, all lawful acts, orders, rules and regulations of the commission
shall in each instance prevail. /d.

? Electric utility means any electric municipal utility, investor-owned utility, or rural electric cooperative which
owns, maintains, or operates an electric generation, transmission, or distribution system within the state.
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12.  The PSC not only has the authority over enforcing its territorial agreement, the
“PSC has the authority to interpret the statutes that empower it, including jurisdictional statutes
and to make rules and issue orders accordingly.” Id. at 1255.

13.  Fla. Stat. §366.04 empowers the PSC with exclusive jurisdiction over
enforcement of a Territorial Agreement of an Electric Utility, including its terms. Fla. Stat.
§366.04; See also F.A.C. §25-6.004. In Monroe County v. KES, in the Circuit Court in and for
Monroe County, the Public Service Commission filed an amicus brief wherein it successfully
maintained the position “that it has the exclusive jurisdiction to interpret and enforce its Order
approving the terms of the 1991 territorial agreement, and to determine, whether, to what extent,
and under what terms and conditions, the residents of No Name Key are entitled to receive
electric service from Keys Energy.” See Motion of the Florida Public Service Commission for
Leave to Participate as Amicus Curiae to Inform the Court of its Position Regarding Jurisdiction
filed January 23, 2012, the Circuit of the Sixteenth Judicial Circuit in and for Monroe County,
Florida, Case No. 2011-CA-342-K, Order of Dismissal dated January 30, 2012, supra, affirmed
with opinion Roemelle-Putney v. Reynolds, 38 Fla. L. Weekly D300 (Fla. 3™ DCA 2013).

14.  The PSC is now judicially estopped from determining it does not have jurisdiction

to hear the instant matter.

FACTUAL BACKGROUND

15. On September 27, 1991, the PSC issued its Order Approving Territorial
Agreement, Order No. 25127, approving the Territorial Agreement governing the territorial
service of City Electric Service (“CES”), the predecessor in interest to KES. A true and correct
copy of the Territorial Agreement is attached to the Verified Complaint previously filed by

Reynolds (“Reynolds™) and incorporated herein by reference as Exhibit A.




16.  The Territorial Agreement provides a Territorial Service Area for which KES has
the exclusive right and authority to provide commercial electrical services to customers.
Pursuant to the Territorial Agreement, KES is required to extend commercial electrical service to
customers within its Territorial Service Area. The Territorial Service Area includes the island of
No Name Key.

17.  The Territorial Agreement is a PSC Order enforceable solely by the PSC pursuant
to the State of Florida’s police power. Absent PSC enforcement, the territorial agreement
violates state and federal anti-trust statutes.

18.  Pursuant to Chapter 366, Florida Statutes, the PSC is empowered to oversee the
provision of electric service throughout the State of Florida to approve, supervise and enforce the
Territorial Agreement. Moreover, the PSC has exclusive jurisdiction over the planning,
development, and maintenance of the coordinated power grid.

19.  Since 1969, property owners on No Name Key have sought the extension of
commercial electrical service to No Name Key and for decades have been in repeated
discussions and negotiations with KES to provide for the extension of commercial electrical
service to their properties on No Name Key.

20.  The overwhelming majority of No Name Key property owners desire commercial
electrical service because of the high costs associated with using alternative energy sources, and
the inability to dispose of by-products of alternative energy, including exhausted batteries and
damaged or worn propane tanks. More so, the use of large diesel fuel generators produces large

amounts of environmental and noise pollutants, affecting all aspects of the ecosystem unique to

No Name Key.




21. By connecting to commercial electrical power, the combined use of the existing
solar capability together with commercial grade power would result in positive net solar
metering producing a net positive impact on the environment. The net positive impact would far
exceed the negative impacts which currently exist as a result of the current pollutants emitted to
power the homes on No Name Key.

22.  Despite the desire of the majority of the property owners on No Name Key, and
the environmental benefits commercial electricity could bring to No Name Key, in 2001, an anti-
electricity property owner, Alicia Putney, successfully lobbied the Board of County
Commissioners for Monroe County td enact an ordinance that prohibits the extension of utility
lines to No Name Key. See Monroe County Ordinance 043-2001, a copy of which is attached
hereto as Exhibit B.?

23.  On September 26, 2001, the Monroe County Planning Commission, including
then-Commission member Alicia Putney, approved a resolution (“Planning Resolution™)
supporting Ordinance 043-2001. A true and correct copy of the Planning Resolution is attached
hereto and incorporated herein as Exhibit C.

24.  Monroe County, with the assistance of then-sitting Monroe County Planning
Commission member Alicia Putney, who then and still currently resides on No Name Key,
drafied Ordinance 043-2001, which prohibits the extension or expansion of public utilities,
including electric utilities, through CBRS units. Ordinance 043-2001 amended Monroe County
Code Section 9.5-258 by creating an overlay district on all areas, except for Stock Island, within

federally designated boundaries of a CBRS Unit. Additionally, Ordinance 043-2001 provides

3 Notwithstanding the foregoing, Petitioners’ have filed an action in circuit court captioned In the Circuit of the
Sixteenth Judicial Circuit in and for Monroe County, Florida, Case No. 2043-GA-60-K- 2013-CA-86-K, requesting
the court declare Ordinance 043-2001 void ab initio for failure to properly notice the County Commission vote on
said ordinance.




that within the overlay district, the transmission and/or collection lines of the following types of
public utilities shall be prohibited from extension or expansion: central wastewater treatment
collection systems; potable water; electricity; and telephone cable. A true and correct copy of
Ordinance 043-2001 is attached hereto and incorporated herein as Exhibit B.

Circuit Court Procedural History

25.  On or about April 1, 2011, Monroe County, instituted the case styled as Monroe
County, a political subdivision of the State of Florida v. Utility Board of the City of Key West,
Florida d.b.a. Keys Energy Services, et al., Case Number 2011-CA-342, in the Circuit Court of
the Sixteenth Judicial Circuit, in and for Monroe County, Florida before the Honorable David J.
Audlin (“County Law Suit”), on claims of declaratory relief and injunction against KES* and all
forty-three (43) tax payers which own property located on No Name Key (collectively,
“Defendant Owners”).

26.  Monroe County’s factual basis for its lawsuit was predicated on Monroe County’s
belief that it has jurisdiction to regulate KES’ extension of electric services to property owners of
No Name Key. In the County Law Suit, Monroe County and KES argued that Monroe County’s
Land Development Regulations govern the extension of the utility line to the property owners of
No Name Key in direct contradiction to their prior position in Board of County Commissioners
of Monroe County v. Department of C‘ommunity Affairs. A true and correct copy of Monroe
County’s Complaint is attached hereto and incorporated herein as Exhibit D.

27.  Monroe County has previously taken the position that electrical transmission lines

in the right-of-way were not under the regulatory framework of the Comp. Plan as outlined in

* Claimants are confounded as to why KES would assist in drafting a complaint which requested the Court enjoin
KES from providing commercial power to No Name Key property owners. Claimants believe the PSC may be able
to better shed light or answer this question as Claimants cannot find any justification for this action which interferes
with KES’ contractual obligation to provide power to customers requesting service.




that certain letter dated April 29, 2010 from the Monroe County Attorney to tﬁe General
Manager of KES. A true and correct copy of the letter from the Monroe County Attorney to the
General Manager of KES letter is attached hereto and incorporated herein as Exhibit E.
Moreover, in 1998, Monroe County successfully argued to the Third District Court of Appeals
that development did not include the extension of utility lines down public right-of-ways based
on Fla. Stat. § 380.04. See Board of County Commissioners of Monroe County v. Department of
Community Affairs, 560 So.2d 240, 240 — 241 and Fla. Stat. § 380.04.

28.  Mr. and Mrs. Reynolds filed a Motion to Dismiss in response to the County Law
Suit, asserting the circuit court la.cked subject matter jurisdiction over the issues brought forth in
the County Law Suit and that jurisdiction was vested solely with the PSC.

29.  On January 30, 2012, the Court granted the Reynolds’ Motion to Dismiss, and
dismissed the County Law Suit with prejudice, holding that the PSC had exclusive jurisdiction
on issues regarding the interpretation and enforcement of territorial agreements, and that the PSC
was the proper forum for hearing the issues presented in the County Law Suit. A true and
correct copy of the Court’s Order of Dismissal with Prejudice is attached hereto and incorporated
herein as Exhibit F.

30. Monroe County and Alicia Roemelle-Putney appealed the County Suit dismissal.
The Third District Court of Appeal (3™ DCA) affirmed Judge Audlin’s ruling in the County Law
Suit. In reaching its opinion, the 3™ DCA found that the legislative authority of Florida Statute
Section 366.04(5) grants the PSC jurisdiction over “the planning, development, and maintenance
of a coordinated electric power grid throughout Florida to assure an adequate and reliable source
of energy for operational and emergency purposes in Florida and the avoidance of further

uneconomic duplication of generation, transmission and distribution facilities.” See Alicia




Roemmele-Putney, et al. v. Robert D. Reynolds, et al., supra, pg. 4. Pursuant to section
366.04(1), the PSC’s jurisdiction, when properly invoked, is exclusive and superior to that of all
other boards, agencies, political subdivisions, municipalities, towns, villages, or counties. Id. at
5. Statutory authority granted to the PSC would be eviscerated if initially subject to local
governmental regulation and circuit court injunctions of the kind sought by Monroe County. Id.
A true and correct copy of the opinion by the Third District Court of Appeal is attached hereto
and incorporated herein as Exhibit G.

31.  On March 17, 2012, KES approved Line Extension #746 (“Line Extension™) with
the No Name Key Property Owner’s Association (“NNKPOA™) for the extension of electrical
service to No Name Key. On or about July 26, 2012, pursuant to the Territorial Agreement and
Line Extension, KES completed and energized the electrical lines installed during the Line
Extension.

32. On May 16, 2012 Monroe County, in their continued effort to prevent the
majority of the taxpayers owning property on No Name Key from connecting to commercial
electricity, once again sued KES alleging the electrical lines were violating the LDR’s and
Comp. Plan and sought an injunction against KES (“Count Injunction Suit”). In addition,
Monroe County claimed a portion of the distribution lines were crossing over lands which are
owned by Monroe County for the benefit of the public at large. The Reynolds intervened and
filed a Motion to Dismiss alleging the PSC, not the circuit court had the exclusive jurisdiction
over the matter.

33. On February 22, 2012, Judge Audlin, once again ruled that the PSC, not thé

circuit court, was the proper forum and the agency with the exclusive jurisdiction to decide the




merits of the suit. A true and correct copy of Judge Audlin’s Order of Dismissal is attached
hereto and incorporated herein as Exhibit H.
Homeowners Attempts to Connect to the Coordinated Power Grid

34.  After KES installed the electric distribution line on No Name Key, Reynolds
applied on December 13, 2012 for an electric permit to install a 200 AMP Electric Service and
Subfeed (“Reynolds’ Electric Permit Application™) to connect to the electric distribution line
outside their home located on No Name Key.

35. On January 14, 2013, Monroe County denied Reynolds Electric Permit
Application (“Reynolds Denial Letter”). A true and correct copy of the Reynolds Denial Letter
is attached hereto and incorporated herein as Exhibit 1.

36. In addition to the Reynolds attempt to connect the coordinated power grid, Mr.
James Newton and Mrs. Ruth Newton (collectively the “Newtons”) attempted to connect to the
energized electrical lines on No Name Key. On April 3, 2012, the Newtons applied for an
electrical building permit for the installation of 200 AMP Electric Service and Subfeed to their
No Name Key property (“Newton Electrical Permit Application™). A true and correct copy of the
Electrical Permit Application is attached hereto and incorporated herein as Exhibit J.

37.  On May 15, 2012, Monroe County issued the Newtons an electrical permit,
bearing permit number 121-1527 (“Newton Electrical Permit”) pursuant to the Electrical Permit
Application. A true and correct copy of the Newton Electrical Permit is attached hereto and
incorporated herein as Exhibit K.

38. On June 12, 2012, Monroe County revoked the Newton Electrical Permit, stating
the permit was issued in error (“Newton Revocation Letter”). A true and correct copy of the

Newton Revocation Letter is attached hereto and incorporated herein as Exhibit L.
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39, The Revocation Letter, in part, alleges that electrical service is not authorized on a
property located within a Coastal Barrier Resource System (“CBRS”) pursuant to the Coastal
Barrier Resource Act (“CBRA”™).

40. The Newtons and Reynolds’ property are not located within a CBRS, and are
therefore not subject to the CBRA. A true and correct copy of the nearest CBRS designated area
to the Property is attached hereto and incorporated herein as Exhibit M.

41.  Pursuant to Monroe County’s own admissions, the type of service and work
which would have been performed pursuant to the Newton Electrical Permit does not conflict
with the Comp. Plan, yet the County denied the Newton Electrical Permit in an attempt to
regulate the extension of the coordinated power grid and a customer’s connection to said grid.
True and correct copies of testimony from Growth Management Director Christine Hurley
acknowledging the type of work which would occur pursuant to the Newton Electrical Permit is
attached hereto and incorporated herein as Exhibit N.

42.  The present dispute arises under the Territorial Agreement’s terms of service
which require KES to extend and maintain power to all property owners within the Territorial
Service Area. Although KES has attempted to provide service to Reynolds® property, to date
KES has failed to provide electricity to and connect Reynolds’ property to the coordinated power
grid due to Monroe County’s intentional interference in the jurisdiction of the PSC to plan,
develop, and maintain the coordinated power grid.

KES is Required and Authorized Pursuant to the Territorial Agreement to Complete the
Extension of Commercial Electricity Lines to All Homeowners on No Name Key, Florida.

43.  KES has extended commercial electrical distribution lines to the island of No
Name Key and is required to connect customers despite the regulations imposed by Monroe

County. To date, KES has failed to connect customers requesting service due to Monroe
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County’s insistence that it can regulate a property owner’s connection to the coordinated power
grid.
Monroe County Cannot Prohibit a Customer’s Connection to KES
44,  Article 6 of the Territorial Agreement, Construction of Agreement, Section 6.1 of
the Territorial Agreement expressly provides that:

It is hereby declared to be the purpose and intent of the Parties that this Agreement
shall be interpreted and construed, among other things, to further the policy of the
State of Florida to: actively regulate and supervise the service territories of
electric utilities; supervise the planning, development, and maintenance of a
coordinated electric power grid throughout Florida; avoid uneconomic
duplication of generation, transmission and distribution facilities; and to encourage
the installation and maintenance of facilities necessary to fulfill the Parties

respective obligations to serve the citizens of the State of Florida within their
respective service areas. (underline and emphasis added).

See the Territorial Agreement, Section 6.1, Construction of Agreement.

45.  Moreover, KES’ obligation to serve the citizens of the State of Florida within its

respective service area is expressly stated in the Territorial Agreement’s Section 0.2 which

states:

“the Parties are authorized, empowered and obligated to furnish by their corporate
charters and the laws of the State of Florida to furnish electric service to persons

requesting such service within their respective areas;” (“underline added”)
KES enabling legislation under the laws of the State of Florida states that KES has:

“the full, complete and exclusive power and right to manage, operate, maintain,

control, extend, extend beyond the limits of the City of Key West, Florida, in
Monroe County Florida, the electric public utility owned by said city, including

the maintenance, operation, extension, and improvement thereof, and including all
lines, poles. wires, mains, and all additions to and extension of the same . . .”

See Chapter 69-1191, Laws of Florida (1969).
46. KES, pursuant to the State of Florida’s enabling legislation, its Territorial

Agreement and incorporated Territorial Service Area, has an affirmative obligation to extend
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electrical lines to any parfy requesting such an extension when the requesting party supplies the
requisite funding for the extension.

47. KES, pursuant to Chapter 163, Florida Statutes, has the authority to install
electrical transmission lines in the established rights of way. KES has installed the electrical lines
on No Name Key, in the established rights of way.

48. KES, pursuant to the pursuant to Chapter 163, Florida Statues, the State of
Florida’s enabling legislation, its Territorial Agreement and incorporated Territorial Service
Area has properly installed the distribution system to No Name Key and is properly maiﬁtaining
such system.

48.  Monroe County has prohibited the issuance of a building permit to connect No
Name Key property owners to the KES distributions lines on No Name Key. Monroe County’s
refusal to issue building permits for connection to KES’ distribution line is based solely on
Monroe County’s incorrect belief that it has the authority to regulate a customer’s ability to be
supplied electrical power within KES territory and that pursuant to Ordinance 43-2001 it can
prohibit a customer from connecting to KES electrical line.

49. Reynolds asserts that Monroe County has no jurisdiction over KES planning,
development and maintenance of the distribution line which would connect Reynolds to the
coordinated power grid. Reynolds position is that the PSC has exclusive jurisdiction over the
planning, development and maintenance of the coordinated power grid. Moreover, the PSC has
the jurisdiction to enforce the terms of its Order approving KES territorial agreement, including
the provisions which require KES to provide service to customers upon agreement of reasonable

provisions for the providing of service.
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50.  Notwithstanding the foregoing, the connection of customers to an electrical utility
is not within the purview of Ordinance 043-2001. Specifically, on-site electrical systems do not
constitute public utility transmission or collection lines under Monroe County Code. See Section

19-31, Monroe County Code (Public or private utility includes any pipeline, gas, electric, heat,

water, oil, sewer, telephone, telegraph, radio, cable television, transportation, communication or
other system by whomsoever owned and operated for public use, including, but not limited to,
the Florida Keys Aqueduct Authority, BellSouth,’ Keys Energy System, The Florida Keys
Electric Cooperative Association, Inc. and/or their successors, affiliates, subsidiaries or assigns).
A private individual’s on-site electric system and connection does not fall under Monroe County
Ordinance 043-2001 which prohibits the extension of transmission or collection lines by public
utilities.

51.  More so, Reynolds asserts that prohibiting No Name Key property owners from
connecting to commercial power violates the equal protection clause of the Florida Constitution
by unfairly discriminating against No Name Key property owners because Monroe County’s
building code does not prohibit the connection of homes to commercial power. The connection
to KES’ commercial power grid by a No Name Key property owner does not constitute the
extension of public utilities into Coastal Barrier areas as on-site electrical power, including
wiring, conduit, and transmission systems existing on each No Name Key property do not fall
under the definition of public utilities. Therefore, connection to commercial power can only be
prohibited based on health, safety, or welfare concerns already built into the building code.

Should No Name Key property owners comply with all building code requirements, No Name

5 Bellsouth’s successor in interest, AT&T, already has high speed internet and phone service extended to No Name
Key and the law is clear Monroe County does not have jurisdiction to regulate telephone providers.
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Key property owners would be discriminated against if prohibited from connecting to
commercial power.

52.  Reynolds asserts Monroe County’s position unreasonably infringes upon each No
Name Key property owners’ right under the Territorial Agreement to be furnished with electric

service upon request.

RELIEF REQUESTED
WHEREFORE, the Complainant, ROBERT D. REYNOLDS and JULIANNE C.

REYNOLDS, respectfully request that this Honorable Commission:

(a) Exercise jurisdiction over this action and the parties hereto;

(b) Issue an Order declaring the PSC’s jurisdiction preempts Monroe County’s
enforcement of Ordinance 043-2001 as it applies to KES, its territorial agreement and enabling
legislation;

(c) Issue an Order finding the commercial electrical distribution lines KES extended to
each property owner of No Name I(:ey, Florida are legally permissible and properly installed;

(c) Issue an Order finding that Monroe County cannot unreasonably withhold building
permits from KES’ customers based solely on their property location being on the island of No
Name Key and mandate that Monroe County may not prevent the connection of a homeowner on
No Name Key to the coordinated power grid;

(e) Award reasonable attorney’s fees and costs for the prosecution of this action;

(f) Award such other and supplemental relief as may be just and necessary under the

circumstances.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by U.S.

Mail and Electronic Mail to the attached Service List this 18" day of March, 2013.

Robert B. Shillinger, Esq.

MONROE COUNTY ATTORNEY’S OFFICE
1111 12 Street, Suite 408

Key West, Florida 33040

Primary Email: Howard-
derek@monroecounty-fl.gov

Secondary Email: Dastugue-

laurie@monroecounty-fl. gov

Andrew M. Tobin, Esq.

ANDREW M. TOBIN, P.A.

P.O. Box 620

Tavernier, Florida 33070

Primary Email: tobinlaw(@terranova.net
Secondary Email: tobinlaw2@gmail.com

Respectfully submitted,

SMITH | OROPEZA, P.L.
138-142 Simonton Street
Key West, Florida 33040
Telephone: 305-296-7227
Facsimile: 305-296-8448

Primary Email: bart@bartonsmithpl.com
Secondary Email: greg@bartonsmithpl.com

tiffany@bartonsmithpl.com
/s/ Barton W. Smith, Esq.

Barton W. Smith, Esq.
Florida Bar No. 20169
Gregory S. Oropeza, Esq.
Florida Bar No. 56649
Patrick M. Flanigan, Esq.
Florida Bar No. 47703

Nathan E. Eden, Esq.

NATHAN E. EDEN, P.A.

302 Southard Street, 205

Key West, Florida 33040

Primary Email: neecourtdocs@bellsouth.net

Robert N. Hartsell, Esq.

ROBERT N. HARTSELL, P.A.
Federal Tower Office Building
1600 S. Federal Highway, Suite 921
Pompano Beach, Florida 33062

Primary Email: Robert@Hartsell-L.aw.com
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BEVORE THE FLORIDA PUBLIC SERVICE COMMISSION
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ORDER MO, 25127
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ORDER NO. 25127 .
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PAGE 3

The Florida Public Service Commission is regquired by Sactien
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Reporting at his office at 101 Zast Gaines Street, Tallahassee,
Florida 32399-0870, by the close of Dbusiness on

10/18/9) .

In the abssnce of such a petition, this order shall become
to the above dats as provided by

effective on the day subseguent
Rule 25-22.029(6), Florida Administrative Code.
filed in this dockat befors the

ocbjection or protest
of this order is considered asbandoned unleds it
ing oconditions and is renewed within the

adversely arfected may regusst judicial
Court in the aase of an electxioc, gas
District Court of Appeal in

30) an
P g&idnmluofnppelntem. ‘The notics of appéal
in the form wpecified in Rule 9.9500(a), Florida Rules of
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AcpsenEwy By b o
) . : %"" N

N . - . . N . T LF < SR ] .
- tewr g w . “{_ﬁ m:_:nmu-. aive and ‘patered’ into this ”K.. ‘i bl o

Iy -

Oeility Board of the City of Key West, vaing the trade name “City ©rA
. Blectric System,® (referted to in this Agreement as *C8$5°) -
organized and existing uader the laws of the State of nonda and .
an c.l?etr&e utflity as defined in Chapter 366.02(2) gxodda '

.

LX X 4 2 .‘ -~ e - '.
. © T (ieRerced. vr.o in t’lﬁ.n um&nt an. 'tlttt'l. a fural eléctiic’
cooperative otganxzod and existing osder Chapter 425; Floride S .

Statutes, and Title 7, Chaptait” 31, Ubited States Code and an
electric utility as defined in Chapter 366.02{2), rlorida“
Statutes, each of whose retall ser¥ice b.:tiborlu are subject to

mnuuon pursuant to Chepber 38, mru. suu;o- wnd whioh’ A

"7 are conemtivaly patecredto 1n.cais doblemeit ax tha “Hiptice”s ¢
. Vos ’..-._\ - .' . . Se M, -" ---.'.‘ .

DR A t...“-'?.. N e e :
YITHRGEETH ]
M’ WEEREBAS, the Parties ace avthorizad,
empoveresd and obligated by their corporate charters and thé lavs .": - - o

of the State of rlorida to furnish electric service to persons
reguesting such service withia their respective servics arsas: .

and
——— sontion 0.3: WEEREAS, each of the Parties preseatly

. ' iﬂ day of JTuNE e 1991 by and between the ' .. ‘.J'
a . ,? .-& aeglt
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4
Zi,

Mno;onc/wm
) gm_,_x w:nm, an.hough u- mr.chin .unlqo .:‘
: . o e e ?

PRl

.-anu of the Parties are oonuom. :lnlr mpoctﬁo anu h

ag cxuuuu_m REtUTAL boundary batween Knight Xey apd Little
Duck Key, which boundary is iatersected by the Seven Rile Bridge,
S 'M{_ WHEREAS, t.n uvalque 9oonnpne lmuo- ot
o :i- ngﬂ.c- .m-oz m,rmm- and the untqye upogtw ot the .

L
‘3 -’..

"9«""-9“-. .,.-'-"1 Uﬂ'l‘hkz .

A -!'ioz-l;h x."(‘ a:fgnlq i ,‘ an
e, R A <
N bcum m m:un. lnd' '- " . . . .
) m_gs WHEREAS, tb hruci desire io minimize their

costs to their zwepective mate payers by avoliding duplmuoa ot
. gboeration,; tramsmissfon, and distcidution facilicies, and by
avolding the costs ot -uug-uoa that ny unn; in umuu'tu

. o
.
L . M ‘e .
»e

.-:dispuanr : . - L

AV mu«
:.."-‘.'-‘;;‘ Deerobe  en v'zcv.'-.-o' .
and - el fSomental’ m é.hh: say cesult vhes

e b
cupcthg wtilities .tuqt to expand their ssrvice facilities
iato am- vhen othex utilities have also constructed utvlco
Lacilities; and

Sestion 0.3: WBEREAS,
cn-iulon {referved to ip this Agresment as the "Commissioa”),
has previtusly recognised’ that dugdfcation of facilities results

. in ncedless and wasteful expepditurss and may create hazardous
__,___,.-‘ctuutim, Getrimantal to the public fnterest; and

s "
LIRS

The PFlorida Public BSecvice

m, uh mwu ub‘asou a‘vgm'

Sis ok .
‘.3‘! ti\, "'cv.;z
P XN aor

L oy
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cli-luu ‘the circumstasces giving riss to ‘povential dnpliuuon

of facflities and hasardous situations, and toward that esd kave

established a Territorial Boundary Lime to delineate taeir
respective vetail Tecritorial Aveas; and

Section 0.10: WAEREAS, the Commisalon is empovered by

sqcu.on ia uumn no:m snm».u. .vo W and pzom

ol umpomx MM doet.d.c muua. -hu mnisd

subject to ?on-!ss!.on approval, are adviunc is proper
clirounstances, and are in the public interest;

gection 0.11: NOW, TRERBFORE, in considesatios of the
px-imaﬁomddn! tqu}mmmm

-

Agresmsut, the ters "Territorial Boundary Line® ghall mean Lthe
boundaxy 1iae shown on the map attached heveto as Exhibit “a%,
which differentiates and divides the FKEC Territocial Area and

the CES Territorial Area.

1.2¢ QEEC Territorial Ares. As used in this

Agresment, the term “FXEC Territoriasl Arsa”™ shal) mean the
geogzaphic arsas of Noarce Oounty shown on Exhibit "A" desigmated

e. [ S e

Eﬁ.{.&'_,.;!.'. W,m Farties lov(p to, anld. a-d'.‘.

:&ddado«hqm&m.aﬁhsmmtmm .

,mmmmwuwm:'_ : .-
--o.. - _'-'- o . LT W . . ...'-.
! . * " ARYICIE 1 . .
H
. gection 1.1: Terpitorisg) Noundery Lipe. As wsed in_this




4NN s mere tr vemt et worct s onmas e
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.~" ~ A ‘:éi. ‘ '
T . ( -
:on-‘ontmmc
DN -ruq!, .nd mmm.oc cln mnpue M’u [ 14 WM S k] ,_;“ "
" mot sbown,-ori Exhibit °A" which lies louh by Northeast of the - e
Texritorial Boundary Lina. ;'t.;":" w ot
Sectfon 1.3: GBS Tergjtogisl Aces, A4s wsed fn this - | S
' Agreemsst, the term “CES 'rcrrit.otlul Area® shall mesa the - ! :‘}"54’ ¥y 4ot
. geographic areas of Konroe connty. sbova oa Exhibit A%, - i.’ . ‘
_,... mtgutgd 'cn'. apd the balence of the §anuc Au. of «Te e : T
. PR T, a

Sou:lue;: ‘of the Territorial leunur.y Llne. - . .

M’ Transaission Line. s wsed in thias

Ag:oo-o.'l:. the term “"Tramsmission Lise” shall sean any
Traasaission Lins of eithar hrty having & uuna of 6% kV or AR
) ’mt.r- . .‘ .~ . - . . ‘. .

gl
Dlst:nnuoa unoc oiuor nny’nuag’a uunoozup to, m

) .fm... pist jusioa I’-iag_._ - as, utcd Aa tltt:::. L A ,% i m

ves

.,...wbuiu, ehd e Mwutm :-.s-:’zm..-.wi" PR

oot intluding 69, k'.
Section 1.6: Perwpp, As uvsed in this Agrsement, the tem 1

*péraon” shall have the mame inclusive meaning given to %t in

Section 1.01(3), riorida Statutes. "

. Esctige ).7: fiow Customer. As weed in this Agresmost, the
torm “New ‘Costomer” alnn mean any Pecson that awllu to either
PEEC or OG5S for retail- electric servics after the slfective dats

of this Agresment.
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lqumnt/mmc
H Page 3

. - 'QES!E !""!I stln g Cu gggggg As uacd in .ebis"
Agreement, “the term "Existlng Customer® shall mean any Pectrson '

receiving vetail electric sexvice from sither FKBC or CB$ on the

. affective date of this ACresment. - .

Section 1;9: Bnd Use Feocilities. As used in thls

Ao:eo-nt, the teow, *end use facilities” wopns uou ncuiun

LS
. <
. .
. . - .
- '-._.. ! . -t

eV Gustomer is h!dﬁatdy conumsed.

gection 2.1: M During the temm of

" this ‘Agresment; FKEC shall have the exclusive ‘sutBorley- &6’
.gmich nf.au clpctzie unm fq; cnd use: t;thia mm .

fucnish nuu dcctric service £¢r end wse within the c:s
Territorial Area.

; Sestios 2.2: Sesvios $o Wev and Extsting Custgmers. -The

Partiep agree that neither of them will knowingly ssrve ar
Attempt to serve any New dr Existing Customer whose and-use
facilities are or will be locsted within the Tercitorial Avea of

the other Party.

Ssotlon 2.3: fulk Power for Resgle. Hothing harein shall

bs construed to prevent either Party from providing a bulk powes
: supply for resale purposes tc any other slectric wtility

- at, a geogmp;c louclou nor& £he ahctric mnﬁy upd b; a s

S o - yoxt: lﬁod-l “xbva e “an G- n-li'“' i pave- "'""hnmi‘nt’u unortér t"' e

Ade
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Page & .

Mﬁ“ pf. v,lpn, h -_oi,:}_nt o.luatric Ns‘l,-l-lt! mxh«mm.... .
rukt.hu. no other Section or pmﬂdon ot m. Agreement =hall he
.eommd as applying to a bulk power mlq for resale purposes.

" - pectics 2.4: ‘Gervice Aress of Other Uiilities TAls

e s cmre s s aae

oﬂ'« ?Ig.oatm ‘of- OIV,MW .m :ot Ronroe’ euuy. w-c h vl
- cum-u, buzug—lmsvu-a ‘oloctztc sesvice bj electric uuuuu

.
.o
- "
4 . -

WS S J’cplxﬂ.lc :ﬁ;hluw; ORI T SR N 5,.-"-: S

R 2.5: ° (55 Feofiities -in FXEC Territoris) Aves. ..
' The Parties agree thit the location, uss, or owascship of
trassnission facilities by CBS {or the use or right to the use of

ruc'p tn-—l.-hn &euiuul in FEBC's rerrimtiq mq as.

~.
n - o
. ..

S e e e e i s aenn

e PR

Sy i

axe, or will h, mm fa"PREC's Tercivorial ' Area.
Section 2.6s _sssssmmmuna Weither Party has
" any distcibution facilities locsted is the territorial ares of
the other Party, and mlthgt Party shall construct, operate; or
maintain distcibution facilities in the Territorial Area of the

other ’.mn

Sectfon 2.7: Mo Transfer of Oystomars. Wejther P-l;trh;o

‘any customers lecsted in the Territorial Area of the other Party
as of the date of this Agresment, and no customers will be
transferred from one Varty to ths other by virtue of this

Py

mrmmmmmmmmuu» uumu .

B <
- .
1. - -
. *
.
. ~
LY <. . »
4 <. t
£ b, . T
2 .‘; LN .'!,& L2
* .
.

. _m:mdmmuntgmmmmoeum ndr"".':' AL A e
1...-.;::;~ot-.i,th"hﬁm £, .&&u@iﬁpvﬂcﬁaﬂgxhﬂ;ﬁsu <% W
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Agreement /GBS /TEEC R
Page 7 : . 3 A
. * N » . : . . v .t }2‘*7?5; g:
. . . v"."’.'\/‘“ '.r-.'ﬁx&‘: . - "“.- DR ) . . - 1,
' QPERATION AND NALFTTNANOE
gection $-1: Eacilities Lo Rempin. Kleotric factlities

which cucrently exist or are hereafter constructed or wused by a
Party in cosjuaction vith its electric utility systes, which, are
aimtly or lndtmuy Intd n\d useful l.n service to u:s

*%e .

T un.-.q.. 4. ‘ite l'dl-ri;aﬂ-l Aequ. abill de audgul.@ n-un B

T bt etinited nd “akall ot be ‘wibject to Simoval 0e'i iremster ' "
bereunder excapt as provided io the Transaission Agteemsnt dated . Ya
Pebruary 6, 1985 betwssn the Parties ;t as provided 1n any ""::1.':?81'«"-.' .'
Suocessor agresment: provided, bowsver, that such facilities v 1
Muwtﬁmmmmlnmamrnmdm. fﬁg&,ﬁﬁi‘;k
1mﬂummﬂmdﬂ-mm . 3

.
L e * MES - -3

LN PP ALY z
P £ Py S ey
.

" Sectiop 4.): Commiaglop ARREOVAL apd Contlsufang
Jurisdictjon. The provisions of and the Parties' perfocmance of
this Agresnent are subject to the regulatory authority of the
Commission. Approval by the Commission of the provisions of this
Agreenment shall be an absolute coaditioa precedent to the
validity, enforceability asad applicability hereof. This TS
Agreement shall have no effect whatsosver umtfl Commission t
approval has been odtalined, and the date of the Cosmission's

—
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Agreement /CES /TKEC
Page 8
order_gragtiag. Commisalon approval :of this, Agressent shall be': .. 1 T
deemed to be tlu cttocthc date of th:l.c Agreenent. Any p:opo..a
modification to this Agreement shall be submicted to the
Commission foxr prior approval. In addition, the Parties agree to
jolnt.ly pctluon the Commission to resolve any dispute eonouﬁq
. 'ue m:avhuu of this Agresmeat or the n:un- performance’ of
tb}- Agto.out. The !aruu l.:-nopniu tht che Om.iuléq lnq i
aantlm&l&;-dhdﬁi‘cmﬂ-tp Forfew this. um-m Sty ¢ w"u- L

hereof, and the n:uu agtu to furdish uc ‘Comaission vith sueh” - EI

s
»

SRR T

- -
!
.ty =t .._-
.

reports and other information as reguested dy the Commission fron .
.. time to tims. ' .
. gecties 4.2: Poiiabllicy fn the Eveat of Blssppcowsl. Ia e e

. * the avent mml of this Agrun-c pursuant to soctioa (.1 . - ;,"";.

. " merect’is tot obuinod. mir.lnr.ra:t.y vm lnv. Aoy uut “of X ] qq&s“),g‘
:‘5!;4-’ oy -b-.?;-t ‘tﬂ- w:g;_&;ﬁms '_%‘, nt -3-_ \j.: » -.-:-; cerenl v :% w %
Rt A Eeiskin 0.1~ gigirpades Filor Adiiengaiy. Opom its - T T

. . : - iy *: ""'{M“

approval by the Commission, this Agreement shall be desmed to
specifically superssds any sad all prior agresmests betwean the
Parties defining the boundaries of their moeun Territorial
m in Nonros County.

AxTICLE S .
PURATION
Bection 5.1: This Agrecment sdhall conticve and resafin in
c'ttoct for & period of thirty (3] ywars from the date of the

——————
L Y S —————————




FETNp

ORDER NO. 25127

DOCKEYT NO. 910765-EU .
i PAGE 12 . . -,
.;‘._,.. o . ( (
mmmmsc .
Page 9 M

Comniasion’s iniual Ols!-t mmuy qhh )qnmc. aud sball bé:
autc-aucauy nmd for nddiuoul ehirty (30! yu: periods

unless esither Party gives written notice to m other of its > . PPN
Y 2 O
g -tﬁ" ; 3@’? £

intent not to renew at least six (6) menths prior to the .
expiration of any pariod; provided, bowevaer, that each such
© renewal of this Agressent mn require prereguisite approval of
. : .khe, co-uutga viea the u-o-uuqc as the orum,-maum .

T ;p;mn. ‘ot eu. Ag:oo-uu umw “ang’ pmlaqa for da- "

mﬁno!w ..

N ARTICLE &

) COMSTRUCTYON QF AGRESNENT

. .Gection $.1s * Intent apd Ipterpretatiop. .Jt is herebdy -

: meummmtmamnmuuatno:

.ﬁ_'f L ka1 b zww kg couetaged, -pwgw pgm, i S :

« 0y s 9 Pe,

To% i 5ot Fove %e P
ER “to further tha pellcy ‘ot t‘h- ‘State of Plorids toi actively
© " regulate amd supervise the service territories of electric
utilitiess upuvln the planming, development, and ut-um«

of a coordinated slectric power grid throughout PFloriga; asveid
traasaission and T, .

) unecononic duplication of generation,
disteibution facilities; and to encoursge the lntnh:lm' and
malatenance of facilitles necessacy to felfill the Parties®
respective obligations to serve the citizems of the -State of . o

Florida within their respective service azess.
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. . *  BISCELLAREOUS .
gaction 7,1: Segotiaticas. Regardiess of asy other tems

or conditions that may have been discussed during the
unogiauou leading up to the execution of this Agno'-nt. the
mlyumoreodidu:qndmnhyph-prunan those -set

-
3
-
’

Farties hprsio anless the’ ssme ahai} bo fo writing, ‘attaciea
hegeto, signed by both of the paratu aaa approved 5: the
Cosmission fa accordance with Article 4, Section §.1 haxeof.
gection 7.2: Sue pd ; for al
Zazties. 7This Agresment shall be binding upoa the Rarties hereto
.o and their mpoctin sucGesiors and assigus. Notbiag ‘in tMs *
y < A_omma_e.'.oxpm er 1-,“.;!.. .is ;nm«i. oF ‘mhall. by,
k. {a mfﬁ 7 .ipou.:rg‘vc?'ur ;wme&huthpﬁtw
‘ 'Mti- hmh. or their respective sucoessors or assigss, any
right, m-dy. or claim under or by reason of this Agreemant, or
any' pmiuou.or coodition hezeof; and all of the provisions.
representations, covesants, and conditions hetein contained shall
iwu to the sole lumut of the ta:ti.u or their ucpecuve

' SUCCesSSors or aulau
Section 7.3t Botices. Notices given hereunder shall de
deemed Lo have been given to FKEC if meiled by certified mail,

postage prepaid to *

sommamm womw b e

- torzh beraln. asd no al.tcutlon. -oduicatm. uhw-uz or - i .
- e = . - ":..,“;”:'“ 25
o oot O Mppgownt, ety b Khottay Spediateiiia, g | - et SR

. Ou mya ey PiL,
.
S
.
e

- ¥




ORDER NO. 25127
DOCKET RO. 910765-ED

PAGE 14
R
A . o
Agreement /CES /FEEC PR ¥
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o L mﬂlh Y T R
Tt :{:g.a- w.:':;-cm 'bopintlv- ua&éuu.u..x.c. 5 k. ’j&@?‘ ﬁ":&mf‘
i Tavernier, P tocias 3% SETSG i X
’ 9 R

]

and to CES if mailed by cextified mail, posuoc prepaid to: i g
: General Nanger e
i N City Electric System . "
H : ». 0. Box -6108
: Key West, Plorida 330416100 .
§ . rbo mo:oddnn to which such notice shall be mailed uy. )
D J Sy av s finey be obaiged by desiopating ol pacson geMgdcses D -

K land” ¢1v1u nouqq tbenct’ in wr.luac ia thé manner hecinm - b4
provided. ‘ . .
L TT U3

Section 7.4: Petitlon Lo jopyove Agreemeat. Upon full

execution of this Agresmest by the Parties, the Parties agree to
jointly £ile a petition with the Commission sesking sppxowal of
tus' Agressent, and to eooponu with each otlcr and the
. ‘mmio-ammgmqmwmw?af.,

At ?"’?Zjvﬁ»-wu,huﬂhd v gy e g% SR U

: IN WITHESS WEEREOF, the !nz-tiu hereto have cansed this
Agreement to bDe executsd ia dnpuclu. in their rvespective
cozporate names smnd thelr corporate seals affixed by their duly
wthorl:;d o:tiec_u on the day and year first above writtea. .

- ————
.

o Smmm——— . ®
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PR

BOARD TO FORWARD A CERTIFIED COPY OF THIS ORDINANCE TO
THE FLORIDA DEPARTMENT OF AFFAIRS AND
FROVIDING AN EFFECTIVE DATE

WHEREAS, the Cosstel Burriar Resontroes Act (CERA) of 1982 estibilighed the Cossial
baricr areas 30d epucifically nahd u“w- poccheve of !
strachues,
MW.GMM'MUS.GMH“M:‘

WHEREAS, Moo County has 15 dosignated units of the CBRS witick oat be found
Listed in Tebie 3.2] of the Monsos County Year 2010 Comsprehonsive Plan Fecknioa? Document
and illustrated on the Bxisting Land tss Maps of the Comprehensive Pl Map Atlas; and

m‘:ﬁ:" 102.8 of Meraos Comty Ve mow !h-n:.
dummmoy:m 150-5.006()MMI™; snd -

WHEREAS, Polloy 1622.5 of Menros Year 2010 Oocapeehicasive Plas stekes:
?ﬂdhwm%%mm.ug
mmcfmuumnv:mmmu
mmwummmmmmm five

: we
developud residential sxcas (with five sieuctares or less per acre) snd ane corsmonial pres Bhat
il within the CBRS dasigrution; and )

WHEREAS, o0 Tinxedsy, 2001 6w Growth Minegamiaas Siaff was directad
mwammﬂgﬂ-mwm:mﬂz
publie etilhiss 10 certain arces of the county; end

WEHEREAS, the Developmunt Review Corunilios oo Angost, reviewsd the

WHEREAS, during & regaler mecting beld on Septenber 26, 2001, the Monros Consy
nmmm;u.mm"-unﬁiuum

spprovel of e propossd text; and

WHEREAS, The Monroe County Board of Coanty Consmisslontrs was preseuted Witk
ﬂMMﬂUMhWWn”cdeﬂ

Page 1 of) foidels
VORMDO0SSipubPlsamring\Working Poldusinifl-roberTons Ameadntot\CORCRRE BOCC Ovd.doc




R L

5. The emff prapaved 19, 2001 by K. Marlens Consway, Direcior,
z‘" on Septershar by

2. Proposed chengss o the Monroe Coanty Land Destslopment Regulations.
3. The vwom Sstinsany of the Growth Mamgsomt Siafl.
4. Comments by the public; sad

WHEREKAS, the Moot Counly Boad of County Commissiooers eoamiusd the
proposed smendmenty %o the Morvor Cousty Code scbwitted by the Moasoc County Flaaniag
Dopurtment; sod ’

WHEREAS, the Monros Cownly Bosrd of County Commissloners hareby npports the
declsion of fhe Mowos Comty Plaguing Commvission and the saff’ of the Mwwos Coumnty
mwu )

. to
1204 plateing agenoy Sor spprovel;

NOW THEREFORE; BE IT ORDAINED BEY THEE BOARD OF COUNTY

COMMISTIONERS OF MONROE COUNTY, FLORIDA, THAT:

Sutionl,  Clapkr 9.5, Artichs VI Divieion 2 is heeby smonded 10 fnclode the
fliowing: .

Bee. 9.5-258, Coestal harrier resonrvee systes overiay diuteiet.

ﬁmhu(gﬁem‘l:huq::dn h-ﬂ-ﬂupd::t
mmdﬂbmnuwﬂ as 8 vt of thw Cosstal Berrier

Q) dpplisstion: The Coamtel Barrier Mesowrees Systen Owetfey Disteies shell be
overtall on all srens, sxosgt for Siook Rlend, within deslgnniod bounderies of ¢ Cossla!
appeoved by the Feders!




— me -,

fnstlond.  This onfinance shall e filed ia fhe OfSee of the Beoversry of Stats of
Flogide, but siull not beovme effotive wiil ¢ notice i jeued by e Deparinent of Comemmity
_ Affairs or Ademintstoative Coraminsion spproving the erdissace.

SectionS.  This crdiomnce shall be transaided by the Plenning Dephstuent 0 (he
WdMAﬂhbmhmgdﬂlMﬂtﬁm

Secfien6.  The Disnctor of Growth Mansgoment is heccby disected 10 Rewand &
cony of this ovdimmce to the Munisipel Cods Ciwporation for the inovrpertton i the Monroc
County Code of Ordinnances once this ordinsace ¥ in sffact.

PASSED AND ADOPTED by the Boad of Covnty Consmissioners of Mowoe Cownty,
Flarida o1 # regular macting helea the 19¢) _ day of Decasbar __, AD, 2001,

Oommissloner Mucysy Nelson Fo——
Commissiostr Newgent Jan..
Commissioner Nocs R

BOARD OF COUNTY COMMISSIONERS
OF MONROR
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EXHIBIT C




PLANNING COMMISSION RESOLUTION NO. P 6]-01
A RESOLUTION BY THE MONROE COUNTY PLANNING
COMMISSION APPROVING A REQUEST OF THE MONROE
COUNTY PLANNING DEPARTMENT TO AMEND THE MONROE
COUNTY LAND DEVELOPMENT REGULATIONS BY ADDING
SECTION 9.5-258 TO ESTABLISH A NEW LAND USE OVERLAY
DISTRICT THAT WILL PROHIBIT THE EXTENSION OR
EXPANSION OF TRANSMISSION AND/OR COLLECTION LINES
OF THE FOLLOWING TYPES OF PUBLIC UTILITIES WITHIN THE
NEW OVERLAY DISTRICT: CENTRAL WASTEWATER
TREATMENT COLLECTION SYSTEMS, POTABLE WATER,
ELECTRICITY, TELEPHONE, AND CABLE. THIS PROHIBITION
SHALL NOT PRECLUDE THE MAINTENANCE AND UPGRADING
OF EXISTING PUBLIC UTILITIES AND SHALL NOT APPLY TO
WASTEWATER NUTRIENT REDUCTION CLUSTER SYSTEMS.

WHEREAS, the Coastal Barrier Resources Act (CBRA) of 1982 established the
Coastal Barrier Resources System (CBRS) to restrict the federally subsidized
development of coastal barrier areas and specifically prohibited the “construction or
purchase of any structure, appurtenance, facility, or related infrastructure” 16 U.S.C.
3504(a)(1) in said areas; and

WHEREAS, Monroe County has 15 designated units of the CBRS which can be
found listed in table 3.21 of the Monroe County Year 2010 Comprehensive Plan
Technical Document and illustrated on the Existing Land. Use Maps of the

Comprehensive Plan Map Atlas; and
WHEREAS, Objective 102.8 of Monroe County szolOComprehenslw Plan

states: “Monroe County shall take actions to discourage tedwelopmmtmm
designated as uniis of the Coastal Barrier Resources System [9]-5.006(3)(b)4]”; and

WHEREAS, Policy 102.8.5 of Monroc County Year 2010 Comprehensive Plan

states: “Upan adoption of the Comprebensive Plan, Monroe County shall initiste efforts to
discourage the extension of facilitics and services provided by the Florida Keys Aqueduct

Authority and private providers of electricity and telephone services to CBRS units”; and

WHEREAS, Current Flood Insurance Rate Maps published for the National
Flooc Insurance Program by the Federal Emergency Management Agency, indicates

" there are five developed residential arcas (with five structures or less per acre) and one

commercial area that fal! within the CBRS designation; and

WHEREAS, on Thursday, April 19, 2001 the Growth Management Staff was
directed by the Board of County Commissioners to create an overlay district prohibiting

the extension of public utilities to certain areas of the county; and
Page 1 of 3 MM
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WHEREAS, the Development Review Commitiee on August 14, 2001 reviewed
the Jegal anthority and the proposed text, and recommended approval of the proposed
text; and

WHEREAS, during a regular meeting held on September 26, 2001, the Monroe
County Plarming Commission conducted a public hearing on the proposed text; and

WHEREAS, The Planning Commission was presented with the following
information, which by reference is hereby incorporsted as part of the record of said

hearing:

1. The staffreport prepared on September 19, 2001 by Robert Will, Planmer.

2., Proposed changes to the Monroe County Land Development Regulations.
3. The swom testimony of the Growth Management Staff.

4. Comments by the public;

NOW THEREFORE, BE IT RESOLVED by the Planning Commission of
Monroe ‘County, Florida, that the preceding findings of fact support its decision to
recommend APPROVAL to the Board of County Commissioners of the addition to the
text of the Monroc Counfy Land Development Reguistions, Section 9.5-258 “Coastal
Barrier Resources System Overlay District™ as follows:

9.5.258 Coasstal Barrier Resources System Overlay District

(8) Pwpose. The purpose of the Coastal Barrier Resources System Overlay
District is to implement the policies of the comprehensive plan by prohibiting the
extension and expansion, of specific types of public utilities to or through lands
designated as & unit of the Coastal Barrier Resources System.

(b) Application. The Coastal Barrier Resources System Overlay District shall be
overlaid on all arcas, except for Stock Island, within federally designated bonndaries of a
Coastal Barrier Resources System Unit on current Flood Insurance Rate Maps approved
by the Federal Emergency Management Agency, which are hereby adopted by reference
and declared part of this chapter. Within this overlay district, the transmission and/or
collection lines of the following types of public utilities shall be prohibited from
extension or cxpansion: central wastewater treatment collection systems; powble water;
clectricity; and telephone and cable. This prohibition shall not preciude the maintenance
and upgrading of existing public utilities in place on the effective date of this ordinance
and shall not apply to wastewater nutrient reduction cluster systems.

Page 2 of 3 u-u&/&
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PASSED AND ADOPTED By the Planning Commission of Monroe County,
Florids, at a regular mesting held on the 26™ day of September 2001.
Chair David C. Ritz
Vice Chair Denise Werling
Commissioner P. Morgan Hill
Commissianer Jerry Coleman
PLANNING COMMISSION OF MONROE COUNTY, FLORIDA

s A2 /C s
David C. Ritz, Chai

Signed this 2 ]: ,!dayoflyﬂ * 2001

T

APPROVED AS TO FORM

1777l

[ Anomey's Office

)

Page 3 of 3 Initials
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EXHIBIT D




CIVIL DIVISION

MONROE COUNTY, a political subdivision of

the STATE of FLORIDA,

IN THE CIRCUIT COURT OF THE 16™ JUDICIAL CIRCUIT
IN AND FOR MONROE COUNTY, FLORIDA

e

JUDGE:

CASE NO.: CAK 11~

The Plaintiff Monroe County (“the County”), by and through the Monroe
County Attomey’s Office and the undersigned Atiomey, hereby sue Defendants

Utiity Board of the City of Key West dtva Keys Energy Services ("KES"), and the




owners of 43 lots of developed properties on No Name Key fo-wit: Robert L.
Eaken and Ruth E. Eaken; Hallett Douville and Linda 8. Douville; Robert D.
Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael
Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman;
Robert D. Reynokis and Julianne C. Reynokis; Bruce Evan Turkei and Gloria
Nunez; Anthony C. Harlacher and Elizabeth A. Harlacher; Alicia Rosmmele
Putney; Marginelia, LLC; Robert T. Benton; Charles R. Bone and Sabrey P. Bone
Trust 6/26/2010; Elbualy Family Limited Partnership; John Bakke and Mary
Bakke; Karen Ann Philipp; Jil M. Starcevich and Timothy G. Ebner; Lawrence
Zeman; John J. Lantini; Kathryn H. Coleman, Trustee; Hal A. McClelland and
Linda McClelland; Marsha D. Fletcher; Herbert E. Cralg or Lois M. Craig,
Trustees; James B..Newton; Robert M. Scanion and Janice J. Scanion; Randaji
Hochberg; J.A. Wemsen and Comella Van Der Linde; Laurence R. Dry; John D.
Morris and Linda A.Monis; Tracey John Kamm and Leanne Kamm; Mark Licht
and Matjorle Licht; Thomas A. Sinciair and Barbara J. Sincialr; Franklin R. Atwell;
Randall A. Raser; Thomas Daniels and Dorathy Danlels; Harold Kimbie and
Kandy Kimble; Dean O. Thompson; Louja Really, Inc.; John J. Sandroni:
Francisco Pichel; OscarJason Broulllette; William Bradford Vickrey and Bsth
Vickrey, as more fully described in Exhibit A fo this Complaint, which is

incorporated by reference herein, and alleges as follows:
QGENERAL ALLEGATIONS

1.  Plainfilf, Monroe County, Is a political subdivision of the state of
Florida, with an official address of 500 Whitehead Street, Key West, Florida and

@ s Srcrnst s,




administrative offices located at 1100 Simonton Street, Key West, Monroe
County, Florida 33040.
2. Defendant KES Is a municipal utiiity duly organized and existing
under the laws of the State of Florida with its principal place of business at 1001
James Street, Key West, Florida, which is located in Monroe County, Florida.
3.  Defendant KES at all imes relevant, has been engaged in the
business of providing electricity to customers located south of the Seven Mile

Bridge in Monroe County.
4 Under section 11, chapter 89-1181, Laws of Florida, KES has “the

fufl, complete, and exclusive power and right to manage, operate, maintain,

oontml,m axtend beyond the limils of the city of Key West, Florida in

Montoe County, Florida, the eleciric public uiity owned by said clty ingluding

of the same . . . used or intended for use in or In connaction with said electric
pubdlic ullilty . . . .* (Emphasis supplied). For ease of reference, copy of 89-1181

Is gitached hereto.
5.  The Defondant property owners more fully described in Exhibit A,

are fisted in public records as the owners of at loast one developed parcel of
property located on No Name Kay, Florida. Each Defendant listed on Exhibit A
owns a developed parce! of property with a structure that woulkd be eligible to
connect to KES line, assuming all appropriate permits are obtainabie and in fact
obtained.

Y.
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8. A number of the Defendant property owners listed in Exhibit A have

applied to KES for electric service.
7.  KES has indicated that it is in the final design stages for the

installation of electrical faciiities to various residences on No Name Key.
The majority of No Name Key Is located within the Coastal Barrier
Resources System. See CBRS Unit FL-50 map, which is incorporated herein as

Exhibit B.
9.  The Monroe County Code prohibits the exiension of public utiities

including dmzywmnﬁucmaamnmmsmonmym
Ses, M.C.C. § 130-122. That section reads:

(a) Pumpose. The purpose of the coastal barrier resources system
overiay district is to implement the policies of the comprehensive plan
by prohibiting the extension and expansion of specific types of public
utiiities o or through lands designeted as a unit of the coastal barrier
resources system.

(b)  The coastal banier resouroes system overiay district shall be
overiaid on all areas, except for Stock lsland, within federally
designated boundaries of a coastal barrier resources system unit on
current flood insurance rate maps approved by the Federal
Management Agency, which are hereby adopted by reference and

declared part of this chapier. Within this overiay district, the

transmission and/or collection lines of the following types of

10. Section 8-100 of the Monroe County Code requires the issuance of
a building permit "for work in the electrical, mechanical, and plumbing trades.”

e tem ws s vm s g e o eem e s
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@ However, the Legisiature has exempted the consiruction of utiity
ines fram the definition of developmant for purposes of Chapler 880, the Florida
Emvironmental Land and Water Management Act of 1972 and pert il of Chapter
165, the Loosl Government Comprehensive Planning and Land Development
Reguiation Act. See, F.S. 163.3164(6)" and F.S. 380:04(3)(b). F.S. 380.04(3)(b)

reads:

Work by any utiity and other persons engaged in the distribution or
transmission of gas, electricily, or water, forhapwmaedlmpeetm.

repaling, renewing, or constructing on
sewers, mains, pipes, cables, mummls,powmmpohs,

tracks, ormelee.ThhpthoncomeysmpmpedyMam
does not eliminate any applicable notice requirements o affected land

owners. (Emphasis added).

(2 Through the operation of F.S. 380.04(3)(b), work by a utiity such as
KES is exempted from local and state parmitting requirements provided that the
work is done on “established rights-of-way". See, Morvoe County v. Dept. of
Community Affairs, 560 §0.2d 240, 241 (Fia. 3d DCA 1890).

@ The term “established rights of way” is not defined in chapters 163
or 380 nor has thet term, as It Is used In the content of F.S. 380.04(3)Xb), been
defined by the Courts or the Atiomey Gener!.

14.  To be clear, the Legisiature has defined the term "right of way” in
two different statutes which may be instructive but not necessarlly controlling in
this context. Seo, F.S. 177.031(16) and F.S. 334.03(22).

15.  In partof chapter 177, entiled “Platting”, the term “right of way” is
defined to mean; "land dedicated, deeded, used, or to be used for a street, alley,

! 1.8, 163.3164(6) incorporates the definition of the 1 “dovelopment™ as it sppesrs in F.S. 350.04(3)(b)-

5
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walkway, boulevard, drainage facility, access for ingress and egress, or other
purpose by the public, certain designated individuals, or goveming bodies.” F.S.
177.031(18).

16. However, the County Is uncertain as 1o whether that definition of
the term applies to the instant matter because at least some of the roads at issue
are located on a plat which has never been accepied or approved by the County
pursuant to chapter 177 or whether this definition ls even applicable in the
context of F.8, 380.04(3Xb). '

17.  In the Florida Transportation Code, the term “[ijight-of-way’ means
land in which the state, the department, a county, or 8 munioipality owns the fee
or has an easement devoted to or required for use as a fransportation faciity.”
F.S. 334.03(22). _

18. Once agaln, the County Is uncertain as to whether each of the
roads on No Name Key along which KES intends to extend electric service along
fall within the definition of the term ‘right of way” under F.S. 334.03(22) or
whether this definition Is even applicable in the context of F.8. 380.04(3)Xb).

19. . Addiionally, the County Commission adopted a resalution i 1051
Which resalvad b grant penmission o the Glty of Key West, the predecessor in
interest to KES, "o construot and meintain an electrical systam on and tver any
Juriadiction and control within the Fiorida Keys, Monroe County, Florids, from the
Chy of Key West, Florida up 10 and inchuding Pigeon Key, Florlda.” See
Resolution dated September 4, 1951, which s incorporated herein as Exhibit C.
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20,  Again, the County Is uncertain whether the roads on No Name Key
along which KES intends to run its utility ine qualify as being under the County’s
Jjurisdiction and control in light of the platting issues set forth above.

r/ 21.  Accordingly, an initial threshold question is whether each of the
roads on No Name Ksy along which KES intends to run electric ulllity nes
constitute an “established right of way”, as that term appears in F.S.

| 380.04(3)b).
22. A companion question is whether IKES has the authority under state

iaw to run electric utility lines across property that is NOT an “established right of
way" under F.S. 380.04(3Xb) despits the prohitition set forth In Monroe County
Code § 130-122. Statad diffanently, is M.C.C. § 130-122 pre-empted by chapter
66-1191 andior some other provison of lae aw? -
23 Anadduionsl quastion is whether the 1951 Resolution vesis KES
with the suthoriy o extendita utity iines along each of the roads on No Name
Key or whether that delegation of authority has been madified. treugh-the———-
“sdopton M.C.C. §130:122. |
24, Another queation arises regarding whether the prohiition against
the extension of electiic utilties to properties within the CBRS overiay district, a5
set forthin in M.C.C. § 130-122, prohibits the County from issuing buliding
pemits fo the property owners on No Name Key who desire to connect o
eloctrical service provided by KES. Stated differently, assuming KES has the
right to erect the poles and siring the lines, do the Defendant property owners
have the right 10 connect their homes 1o the utity’s lines despite the prohibition In

—— -




M.C.C. § 130-1227
\ a8

ENT AS TO KES \\’\

LOUNT ] =~ DEGLARATORY JUDG

25. The Counly re-alleges the factual allegations set forth in 70

28. The Plaintiff has a bona fide, actual, present practical need for the
declaration as to whether the Defendant is required to obtain a development
permit for the extension of a power fine on No Name Key and ¥ so, under what
circumstances. |

27. Because the County would be the permitting authority for the
issuance of such a permit and the Defendant KES is the only party who would be
required to obtain a permit to axtend the uillity line, all adverse parties involved in
this discrete issue are present before the Court.

28. Given the pending application for power by potential KES
customers on No Name Key, the dispute satisfies the present controversy
requirement for a declaratory judgment action.

20, The declaration is being sought by the County not for mere curiosity
or legal advice but to determine the parties’ rights under state law and pursuant

0 Monroe County Code § 130-122,
30. As a resuit of the foregoing, the Court has juriediction under the

Fiorkia Constitution and Chapter 86, Fiorida Statules to hear this matier.
WHEREFORE, the Plaintiff Monroe County respectiully requests the Court

to enter a judgment:
A. Declaring whether the Defendant Utfiity Board of the City of Key West,

e a e
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d/b/a Keys Energy Services is exempt from local and state permitting
requirements and the extent and scope of any exemption;

B. Awarding the costs of suit; and
C. Granting such other and further relief as the Court desms just and

32. Assuming the question posed in Count | is answered in favor of
Defendant KES, the second question posed above will ripen into an immediate
question requiring the Coust's determination.

33. Assuming KES Is authorized by law to nin utiity ines onto No
Name Key, the owners of developed properties on No Name Key are In a preeent
position o pay KES to extend the utility fine and then seek permits o connect
their homes to that ine, therefore, those owners listed in Exhibit A and the
County have a present and immediate need for a judicial determinafion regarding
whether those owners will be able to lawfully connect to KES service ine In light
of the prohibition on the extension of utility lines set forth in M.C.C. § 130-122.

34. The need for this detemmination is immediate and present for ¥ the
law prohibits the connection of the homeowners fo the utility line, any expenditire
towards running the ulliity ines onto No Name Key In the first place would be 2

waste of resources, regardiess of their source.




35. Since the 43 property owners named as Defendanis are the only
property owners with consirucled residences on No Name Key, all parties with a
present need for the declaration are pressnt before the Cowt.

36. In light of the prohibltory language set forth in M.C.C. § 130-122,
the interests of the properly owners desiring electrical service are adverse fo
those of Plaintiff Monroe County, which would be obiigated to deny any permit
that woukd seek to connect the residence fo the line extendad by KES.

37. The Plaintiff has a bona fide, actual, present practical need for the
declaration as to whether the Defendants desiring to connect to KES lne wouid
be eligible to obtain bullding permits in order to recelve electric service from KES
or whether those permits would be prohibited under M.C.C. § 130-122 or whether
that ordinance is pre-empted by state law.

WHEREFORE, the Plaintiff Monroe County respectfully requests
the Court to enter a judgment:

A.  Declaring whether Monroe County Code § 130-122 prohibits
the Issuance of bullding permils fo any of the Defendant property owners on No
Name Key for the extension of electrical service by the Utility Board of the Clty of
Key West, d/b/a Keys Energy Services 10 the Defendanis’ respective properties
or whether that ordinance Is pre-emptad by State law.

B.  Awarding the costs of sult; and

C. Granting such other and further relief as the Court deems

Just and proper.

10
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COUNT Jil — INJUNCTIVE RELIEF

38. The County re-alleges panagraphs 1 through 37.

38. The Plaintiff Monroe County Is the local govemnment with regulatory
authority for land use on No Name Kay. F.S. 163.3171(2).

40. Land use regulation falis within the Counly’s police powers. See,
6.g., Town of Bay Harbor Islands v. Driggs, 522 S0.2d 912 (Fia. 3d DCA 1988),

40. Section 130-122 of the Monroe County Code Is an exercise of the
County’s police powers.

41.  Because the County is seeking an injunction in order to enforce its
poiice powers, specifically those conferred by M.C.C. § 130-122, any alternative
legal remedy Is ignored and kreparable harm is presumed. Metro-Dade County
v. O'Brien, 660 So.2d 364, 365 (Fia. 3d DCA 19895); and Wave v. Polc County,
018 So.2d 9§77, 979 (Fla. 2d DCA 2005).

42.  The County’s interest in having its land development code obeyed
would nevertheless be Ireparably harmed if Defendant KES and/or the
Defendant property owners started erecting utiity polee and taking further eteps
towards the provision of electrical utiity service on No Name Key.

43.  Any knowing violafion of the County’s land development code,
including § 130-122, would vest the County with a cleer logal right to relief in the
form of an injunction. See, O'Brien, 660 So.2d at 385 and Ware, 918 So.2d at

11
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44, Mamporaryhjmelionmuldaervaﬁnpublicmmbypmmm
meMamandthhewmwamofplﬂlcammm
during the pendency of this kitigation.

45. A permanent injunction relief would serve the public interest by
providing & mechanism for enforcing the declaratory judgments issued in Counts
land Il

WHEREFORE, the Plaintiff respectfully requests the Court fo:

A.  Enter a temporary injunction prohibiting the Defandants from
axpending any funds or taking any steps towards the extension of electrical
service to No Name Key during the pendency of this action; and

B.  Grant such further injunctive relief, tamporary andfor permanent, as
this Court deems just and proper.

Respectfully submitted,

MMGOIMATWYSC}'FKE
1111 12° Street, Sulle 408
Key West, Florkia 33040
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Nawme of Owner Mo Rame Key Addewss _MEtumber
Ealan, Robert L & AR E. 32844 Birmin Lane OUIE8050 000306
| Douvifie, Hellett & Linda S. 30Cstiane |
[ Sorsr, Robert 0. & CarolC._ 1504 Mol e B30 653000
 Brown, Robert 6. &KathynM, | 32731 7Tortuge iane e
e 2159 Spookeh ChannelOrie |~ 0GRISASIOOGIO0
Witter, Thonses B, & Susan 2006 Babia Shores Rowd 00328481 002600
Tocob 22860 Biminl Lane  D010R120000100 |
‘m—‘;l! Robert 0. & Jullsnoe C. 2150 Bahls Shoves Road DUB19491-004700
Turkel, Brucs Evan & Gloria Nunez, W/W 32734 Bimini Lane | (008120001300 = =
tortacher, Anthony C. B ElabethA. | 19ziBahlShoresAead | 0019482000400 |
Alicia Roemmele 2150 No Nae Orive SRBEI0B0
M"‘Ec"—' 2039 Orive | 0031305000400 @ |
M—L—L 2148 Bubis Road | OUA1NMOL00600 00 |
M!!s Charies 8. & Sebrey F. TR 6/25/10 2013 Bahla Shores Roed 00319482-001100
| Etbusly Fently Limited Partnesshlp | SIS0 OMISL.RAAA(Vacert) |  O0I0BASO00000 |
i, Jobo & Mary 82766 Simicl Lane ODIDEI20000800 =
| Philipp, Keran Ann — __B2857 Tortuge Lane mn———@———m“mm
[ Starcevich, 28 M. & Timothy 6. Ebner, HAW S Tortgalae | OGOKISO003200
Loweenca, L/E 4938 Bahis Shores Roed 0051492000900 @ |
John J. 32436 Biwio Lane . 0010BI20000600
[ Lentin John ). e 213 CumelDrve |  00319493000500 |
[ Mctieliand HalA. & Linds N
Fistcher, Mersha D. c3Tortugelase | OOIOSTSOOO00
Gl terbartE. or LoB M Thstees 2060 No Narwe Drive | OOSISEZ0000C0 |
| Nowton, Jetwes 8. 2047 Bubi Shores Road e
Sy y— ISNoNemeOive | ODIOAGSO0ODI0S
— | 00I08120001200
o 00BI9AG2006200 @ |
o 00318482004400 |
| 00108I%0-002500 |
0010810000500 |
0319442001700
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WHERE..., mmuwvm.m,mhmmum
mmawuxqwm.m«&-—lmlmmﬁmaw
nishing elsotr ,mumaum«mm,mmnmm,
and, . |

VHERL..., muwdlql!m.uu-wmwmmaom
Conmissioners of Homroe Oomnty, Flerida to grent sesiments on.and over the public -
streets, rosds, bridges and/er highways under said Board's Jmristiction and contrdl,
and, ) .

WHERE , the sadd City of Ky West, Floride hes agreed nok $o sharge any
higher rates to residents of the above aress then 16 oharges within the bomdariee
of the City of Luy West, Flarids, and that in furnishing servios to residénts not
residing on a p Ue M,MW&MM,MMM-wWWM
the extension of the pole livesthan that wiieh is cherged by the Fleride Keys Blsct-

mwvemnmmhmmgmmuummy,
nu'm’md '

WHERE? , mmwuwﬂm,nmumw hmm
wnder the condit.ons ssb farth in the abovs paregraphs to any snd a1l swdscribers

who may apply fo: smme, now; therefore, .
P TY- RESRLTI Y CEHEBOLRD 'GF COUNTY COMGSSIQNERS . GF MOROS OUTY,
I, __‘mw-mqmmw 0 45 iy preited o3t wusqm
W&!ﬁ?}lm’ ‘wm B

Wmﬁ&wswmﬂm. mmm ﬂ.wdxqﬂub, n«a
Mammdmmm'hwtwuhuduu
hmmeth&m.

Dated ¢ ummuw AD, 1951,
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Natijeene W. Cussel, Assistanc County Attormey
Cynthia L. Hall, Assistant County Atiomey
Curigtine Limbert-Barvows, Assistant County Atiomey
Derek V. Roward, Assistant County Altorey

Liso Granger, Assistant County Atiomey

*+ Boand Cenificd n Clty, County & Local Gove. Law

ouNTY,of HoNRoE

£08) 204-9541

Sozanne A. Hatton, Counly Attorney**

Robert B, Shillinger, Chief Assistsnt County Attomey ** 1111 12" Sureet, Sokte 408

m:.mmwmmm)y Lad Key West, PL 33040

Susan M, Grimsicy, Assistant County Attomey ** (305) 292-34'0 - Phone
305) 292-3516 - Fax

April 29, 2010

Lynne Tejeda
Keys Energy Sexvices
1001 James Street

PO Box 6100
Key West, Fl. 33040-6100

RE: No Name Key

Dear Ms. Tejeda:

On March 11, 2010, you emailed me that KES had opened bids on the No Name Key project, and was
analyzing the bids as well as the FWS letter [of January 20, 2010). You eskad if the County was
reviewing the issue raised by FWS in Comment #6 of that letter, particularly the last seatence, i.c.
“Based on our preliminary review, we belicve the extension of electrical service to No Name Key is
inconsistent with the Monroe County Comprehensive Land Use Plan.” You asked the following two

questions:
a) Does the County interpret "discourages the extension of utilities” as "prohibits the extension of

utilities?" and
b) Who determines a project’s consistency with the plan and what is the process for such a

determination?

The short answers to those questions are: (a) no, with respect to the Monvoe County Compeehensive
Land Use Plan [hereinafter “Comp Plan™), although there is a land development code provision , Sec.
130-122, MCC, which prohibits extension or expansion of utilities in a CBRS overlay district, which
raises & question re permitting of individual homes, discussed Iater in this letter; and (b) the County has
no suthority for determining consistency of placement of utilities in or on established rights-of-way with
the Comp Plan as the County does not issue development permits within a right-of-way [ hereafter
“ROW"). Further explanations of the answers follow.

NNK Bxt. Electric
Isspe re Consistency with Comap Plan 1
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There rcmams for thc_Cou.mty additional questions regarding the permitting of connections of individua!
propetics to the utilities, in light 9f & separate land use regufation, which questions are still under review
it has bemomamomhxinccyoumisedﬂ)eissuxmtheComme

and being researched. However,
and the legal and Growth Management administrative staffs have concluded that review and discussion.

Comp Plan Policy 102.8.5 states:

“Monroe County shall initiate effarts to discourage the extension of facilities and services by the Florida
Keys Aqueduct Authority and private providers of electricity and telephone service to CBRS units.

These efforts shall inchude providing each of the utility providers with:

1. a map of the areas of Monroe County which are included in the CBRS units:

2. acopy of the Executive Summary in Report to Congress: Coastal Barrier Resources System
published by the U.S. Department of the Interior, Coastal Barriers Study Group, which
specifies restrictions to federally subsidized development in CBRS units;

3. Monroe County policies regarding local efforts to discourage both private and public

investment in CBRS wmits.”

Attempts in 2008 to amend that poliey to reduce the scope of the policy to undeveloped propetties
within the CBRS 2nd to clarify the related land use regulztion failed upon a DCA appeal of the County
Commission action.

Accordingly, the County is still dealing with provisions which were in place in the Iste 1990's when
various County officials wrote letters about the inconsistency between the Comp Plan and extension of
utilities to No Name Key, a great deal, but not all, of which is in the CBRS. However, none of those
letters address the definition in Section 380.04(3)(b) excluding from the term “development;”

“Work by any utility and other persons engaged In the distribution or transmission of gas,
electricity, or water, for the purpose of inspecting, repairing, renewing, or constructing on
established rights-of-way any sewers, mains, pipes, cables, utility tunnels, power lines, towers,
poles, tracks, or the like, This provision conveys no property interest and does not aliminate any

applicable notice requirements to affected land owners.

Electricity was added to the sub-section by Ch. 2002-20, S. 94, Laws of Florida., as well as Ch. 2002-
296, S. 29. Under this statute, the County clearly has no suthority 10 issue permits for, or otherwise
regulate, the installation or construction of electric utility lines on the established ROWs. Accordingly,
notwithstanding prior interpretations of the Comp Plan Policy 102.8.5, it is clear that the County acts
solely as a messenger with respect to public or private utilities and can do no more then “discourage™
activity by informing etilitics as to the boundaries of CBRS units, federal policies against subsidizing
development in CBRS units, and the County's discouragement of public or private investment in CBRS
units. The County has no regulatory authority under Ch, 380, F.S., over the placement of utilities in the
ROW. Any County regnlatory authority over the ROWs exists pursuant to Ch. 316 (r¢ traffic control)
and Ch. 336, F.S. (re construction & improvements, maintenance, closing and abandoning of county
roads). Since the installation of utility lines in or on the ROW is not deemed development by state
statute, the County’s Comp Plan Policy 102.8.5 cammot be deemed to be a prohibition, but only that

which it specifies — discouragement.
This conclusion then moots out the question as to who determines consistency with respect to the issue
of installing the utility lines in the right-of-way.

NNK Ext. Electric
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You may find it useful to review the various orders in the case of for
Name Key, Inc. et 8l. v. Motiroe County et al., Case No. 99-819-CA-18. Theyarewmewhatdiﬁwltlo
follow due to amendments and vacations, but it sppears that the July 12, 2002 order and findings therein
wese resutrected by the 6/13/03 vacation of the Amended Order Granting Summary Judgment (eatered
6/11/2003 nunc pro tunc 61172002 & which had amended the 2002 order) and the entries of the
6/13/2003 order vacating the amended order and the Final Summary Judgment. The case of City of

i seems 1o be right on point in holding the PSC had
to consider the Comp Plan but was not bound by it. :

Since the County does not have authority to regulate as development the instaliation of utilities in the
ROW, and since, as the January 20, 2010 letter from FWS notes, the Big Pine Key Habitat Conservation
Plan (HCP) excludes axtension of utilities to No Name Key and the associated Incidental Take Permit
(TP), if the proposed extension has any impact to the silver rice rat, Stock Island tree snail, or Garber's
spurge, the County believes that would have to be addresred through a separate ITP issued to KES, 25
determined by FWS. Similarly, any mitigation required as a result of the proposed electric inatallation

would not be the County’s responsibility.

As previously mentioned, there still remains 2 question as to the effect of the regulation in Maroe
County Code section 130-122 and whether that will require that the County deny permits for the
connections to the individual buildings on private property otherwise covered by the land use
regulations. As soon as we reach a definitive conclusian, I will sdvise you,

Sincerely, :‘é E
Al

County Attomey

Cc:

County Commissioners
Roman Gastesi
Christine Hurley

Susan Grimsley

Derek Howard

Bob Shillinger
Towvmsley Schwab
Dale Finigan

Anne Morkill
Jim Reynolds
Rebecoa Jetton

NNK Ext, Blectric
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IN THE CIRCUIT COURT OF THE 16™
JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR MONROE COUNTY

CASE NO: 2011-CA-342-K

MONROE COUNTY, a political
Subdivision of the State of Florida,

Plaintiff

Vs,

UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA, d/b/a
KEYS ENERGY SERVICES, et al.,

Defendants
/

ORDER OF DISMISSAL WITH PREJUDICE -

THIS MATTER came before the Court upon the Motion to Dismiss of Defendants

herein, and the Court, having reviewed the Motion, the Response thereto, and the
motion of the Florida Public Service Commission for leave to participate as Amicus
Curige regarding subject matter jurisdiction, having conducted oral argument in this

matter on January 26, 2012, and being otherwise fully informed in the premises, hereby

finds and Orders as foliows:

1. This action is a lawsuit by Plaintiff MONROE COUNTY, a political subdivision of
the State of Florida, against Defendants UTILITY BOARD OF THE CITY OF KEY

WEST, and 43 property owners of properties located on No Name Key, Florida.

The Complaint seeks declaratory relief as to KEYS ENERGY SERVICE, (Count

), Declaratory Relief against the No Name Residential Property Owners (Count
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I1), and injunctive relief to enforce any declaratory judgment entered by the Court

in Counts | and Il (Count li).

. The Complaint seeks a declaration from this Court as to whether the Defendant

UTILITY BOARD OF THE CITY OF KEY WEST is required to obfain a
development permit from Monroe County, for the extension of a power line to No
Name Key, or whether the issue of the provision of electrical service to residents
of No Name Key is an issue vested by law in the Public Service Commission, as
suggested by Defendants and the Florida Public Service Commission itself,
through its Motion for Leave to Participate as amicus curiae. Second, the lawsult
seeks to determine whether the portion of the Monroe County Code which
prohibits the extension of public utliities, including electricity within the Coastal
Barrier Resources System Overlay District (M.C.C. Section 130-122) prohibits the
extension of utility lines to the Defendant residents, or whether that ordinance has
been preempted by state law, to wit, the authority granted to the Public Service
Commission in Chapter 366, Florida Statutes.

. The Court has carefully reviewed pertinent portions of Chapter 366, Florida

Statutes, as well as the Termitorial Agreement between the municipal utility of the
City of Key West (Keys Energy) and the Florida Keys Rural Electric Cooperative,
approved by the Public Service Commission on September 27, 1991, and has
determined that issues regarding interpretation and enforcement of territorial
agreements of this sort are exclusively vested in the Florida Public Services
Commission ("PSC"), and therefore the PSC is the proper forum for hearing the
issues presented in this case. Accordingly, the questions posed by Plaintiff




MONROE COUNTY regarding the extension of electrical power line to No Name
Key residents, which would constitute providing service pursuant to the Territorial
Agreement, as well as any question regarding whether owners of property on No
Name Key may lawfully connect to Keys Energy Service service lines, pursuant to
the Teritorial Agreement, despite the provisions set forth in Monroe County Code
Section 130-122, are all properly presented to the PSC for resolution.

. Section 366.04(1), Florida Statutes expressly confers jurisdiction on the PSC fo
regulate and supervise each public utility with respect to its rates and service.

This jurisdiction Is “exclusive and superior to that of all. . . municipalities . . .

or counties, and, in case of conflict therewith, all lawful acts, orders, rules and
regulations of the Commission shall in each instance prevail.” (Section 366.04(1),
Florida Statutes).

. By order issued May 12, 2003, in re: Petition by City of Parker for Declaratory
Statement, etc., Docket No: 030159-EU, Order numbered FPSC-03-0598-DS-EU,
the PSC denied a motion to dismiss which had been predicated on the argument
presented by Monroe County in the instant case, that the PSC did not have
authority to resolve the issues of statutory analysis and balancing of state
supremacy claims as against local or regional land use plans. in that order, the
PSC specifically found that its subject matter jurisdiction reached the question of
whether the jurisdiction of the Florida Public Service Commission preempted the
City of Parker’s application of its comprehensive plan, land development
regulations, and city codes and ordinances to Gulf Power Company’s proposed

aerial power transmission line.




6. That order of the Public Service Commission determined that the PSC has
subject matter jurisdiction, and is also the appropriate forum, in cases of this sort,
because it describes and denotes jurisdiction which is exclusive pursuant to

Section 366.04(2)(c) and (2)(d), Florida Statutes.

7. This legal conclusion is reinforced by the holding of the Florida Supreme Court in
Public Service Commission v. Fuller, 551 So.2d 1210 (Fla. 1989). In Fuller, the
City of Homestead filed an action in the Dade County Circuit Court seeking a
declaration of rights and a construction of a Temitorial Agreement, regarding
rights and obligations of the parties thereto. Although Fuller deals with an
attempt to terminate the Territorial Agreement by the City, not enforcement or
interpretation or limitation of the agreement with regard to the provision of
electrical services to persons who claim to be eligible for such services under the
agreement, the logic of Fuller applies to the instant case. The narrow ;
interpretation suggested by Plaintiff MONROE COUNTY, which would limit the '
exclusive statutory jurisdiction of the PSC to disputes regarding the boundary ;
created by the agreement, and related issues, is clearly at odds with the broad j

grant of legislative authority set forth in Florida Statutes, and the language used

by the Florida Supreme Court in Fuller, supra.
The service agreement grants to the UTILITY BOARD OF THE CITY OF KEY

WEST

“the full, complete and exclusive power and right to manage,
operate, maintain, control, extend, extend beyond the limits
of the City of Key West, Florida, in Monroe County, Florida,
improve, finance and re-finance the electric public utility

now owned by the said city, . . .*




Furthermore, pursuant to Section 11 of the Agreement, the UTILITY BOARD has
“the full, complete and exclusive power and right to manage, operate, maintain, control,
extend, extend beyond the limits of the City of Key West, Florida, in Monroe County,
Florida, the electric public utility owned by said city, including the maintenance,
operation, extension and Improvement thereof, and including all lines, poles, wires,
pipes, mains, and all additions to and extensions of the same, and all buildings,
stations, sub-stations, machinery, appliances, land and property, real, personal and
mixed, used or intended for use in or in connection with said electric public utility, . .
This Court specifically finds that the purpose of the action brought by MONROE
COUNTY before this Court is to interpret and/or modify the teritorial agreement set |
forth above, by seeking to interpret, modify or limit the service agmément and authority

of the UTILITY BOARD OF THE CITY OF KEY WEST thereunder.
Accordingly, pursuant to the clear mandate of Public Service Commission v. Fuller,

551 So.2d 1210 (Fla. 1989), this Court finds that exclusive subject matter jurisdiction is
vested in the Florida Public Service Commission, and that the PSC is the correct forum
for hearing the issues herein, and this action is accordingly DISMISSED WITH

PREJUDICE.
DONE and ORDERED at Key West, Monroe
January, 2012. |
v JAN 30 200
DAV
c

cc:  Robert B. Shillinger, Esq.
Robert Hartsell, Esq.
Lawrence R. Dry, Pro Se
Nathan E. Eden, Esq.
Andrew M. Tobin, Esq.




Barton W. Smith, Esq.
Martha C. Brown, Esq.
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Third District Court of Appeal

State of Florida, January Term, A.D. 2013

Opinion filed February 6, 2013.
Not final until disposition of timely filed motion for rehearing.

No. 3D12-333
Lower Tribunal No. 11-342

Alicia Roemmele-Putney, et al.,
Appellants,

VS.

Robert D. Reynolds, et al.,
Appellees.

An Appeal from the Circuit Court for Monroe County, David J. Audlin, Jr.,
Judge.
Robert N. Hartsell (Fort Lauderdale); Robert Wright (Tallahassee); Richard

Grosso (Ft. Lauderdale); Derek V. Howard, Assistant County Attorney, Monroe
County Attorney’s Office (Key West); Andrew M. Tobin (Tavernier), for

appellants.
Barton W. Smith and Gregory S. Oropeza (Key West), for appellees.

S. Curtis Kiser, General Counsel, and Martha C. Brown, Senior Attorney,
and Pamela H. Page, Attorney (Tallahassee), as Amicus Curiae for the Florida

Public Service Commission.

Before SUAREZ, LAGOA and SALTER, JJ.




SALTER, J.
The appellants are certain individual property owners on No Name Key in

Monroe County, and the County itself. Other No Name Key property owners and
the Utility Board of the City of Key West (doing business as “Keys Energy
Services™) are the appellees. The legal issue presented to the circuit court and here
is whether the County and private landowners may obtain judicial (declaratory and
injunctive) relief establishing that the prospective electrification of No Name Key
is regulated—or even precluded—by the Coastal Barrier Resources Act' and the
County’s policies and regulations adopted pursuant to that Act. Concluding that
the Florida Public Service Commission has exclusive jurisdiction to decide the
issues raised by the appellants, we affirm the circuit court judgment dismissing the
complaint with prejudice for lack of jurisdiction.

The Complaint and Motjon to Dismiss

In the complaint, Monroe County sued Keys Energy Services (KES) and the
individual owners of forty-three developed properties on No Name Key. The
County alleged that KES had the exclusive power and authority to extend electric
service to the residences on No Name Key owned by the individual defendants,

and that a number of the property owners and KES were nearly ready to move

' 16 U.S.C. §§ 3501-3510.




from the design stage to actual installation. The County asked the circuit court to
determine whether KES has the authority to extend the utility lines to the
residences on No Name Key (Count I), and whether the property owners have the
right to connect their homes to the KES lines despite an express prohibition in the
Monroe County Code (Count IT).2 In Count III of its complaint, the County sought
temporary and permanent injunctive relief prohibiting KES and the property
owners from “expending any funds or taking any steps toward the extension of
electric service to No Name Key,” in furtherance of the declaratory judgments
sought in Counts I and II.

The individual appellees, homeowners on No Name Key, were among the
defendant property owners who applied to KES for electrical service. These
appellees moved for the dismissal of Monroe County’s complaint on grounds that
the Florida Public Service Commission (PSC) has exclusive jurisdiction to enforce,
regulate, and resolve the issues raised by the County. The motion was briefed,’
argued, and ultimately granted (with prejudice) by the circuit court. This appeal

followed.

2 Monroe County Code § 130-122 (purporting to prohibit the extension of electric
utilities to properties within the Coastal Barrier Resources System overlay).

* The PSC was allowed to participate as amicus curiae in the circuit court and
here.
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Analysis
Although KES is not a “public utility” within the definition of section

366.02(1), Florida Statutes (2011), it is an “electric utility” under the subsection
which follows, section 366.02(2). Section 366.04, “Jurisdiction of commission,”
in subsection (5), grants the PSC jurisdiction over “the planning, development, and
maintenance of a coordinated electric power grid throughout Florida to assure an
adequate and reliable source of energy for operational aﬂd emergency purposes in
Florida and the avoidance of further uneconomic duplication of generation,
transmission, and distribution facilities.” To that end, the homeowner appellees
filed an administrative complaint with the PSC seeking the extension of electrical
transmission lines to the No Name Key property owners.*

As a threshold matter, and as the State entity charged by law with planning
and regulating the generation and transmission of electrical power throughout
Florida, the PSC is to determine its own jurisdiction. Fla. Pub. Serv. Comm’n v.
Bryson, 569 So. 2d 1253 (Fla. 1990). Although Bryson involved a put;lic utility,
the case holds that “the PSC must be allowed to act when it has at least a colorable
claim that the matter under its consideration falls within its exclusive jurisdiction

as defined by statute.” Id. at 1255. Any claim by the County or by the appellant

* In re: Complaint of Reynolds v. Utility Bd. of the City of Key West, Fla., etc.,

PSC Docket No. 1210054-EI.




homeowners that the PSC does not have jurisdiction may be raised before the PSC
and, if unsuccessful there, by direct appeal to the Florida Supreme Court. Art. V, §
3(b)(2), Fla. Const.

The appellees and the PSC also have argued, and we agree, that KES'’s
existing service and territorial agreement (approved by the PSC in 1991) relating to
new customers and “end use facilities” is subject to the PSC’s statutory power over
all “electric utilities” and any territorial disputes over service areas, pursuant to
section 366.04(2)(e), Florida Statutes (2011). The PSC’s jurisdiction, when
properly invoked (as here), is “exclusive and superior to that of all other boards,
agencies, political subdivisions, municipalities, towns, villages, or counties.” §
366.04(1). Section 4.1 of the 1991 KES territorial agreement approved by the PSC
expressly acknowledges the PSC’s continuing jurisdiction to review in advance for
approval or disapproval any proposed modification to the agreement.

Conclusion

The Florida Legislature has recognized the need for central supervision and
coordination of electrical utility transmission and distribution systems. The
statutory authority granted to the PSC would be eviscerated if initially subject to
local governmental regulation and circuit court injunctions of the kind sought by

Monroe County in the case at hand. The appellants do retain, however, the right to




seek relief before the PSC, and we express no opinion as to the merits of any such
claims by the appellants in that forum.
The circuit court’s order dismissing the County’s complaint with prejudice

is affirmed.
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IN THE CIRCUIT COURT OF THE 16™
JUDICIAL CIRCUIT OF THE STATE OF

FLORIDA IN AND FOR MONROE COUNTY

CASE NO: 2012-CA-549-K

MONROE COUNTY, a political subdivision
of the State of Florida,
Plaintiff

v.

UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA, d/b/a
KEYS ENERGY SERVICES,

Defendant
ALICIA ROEMMELE-PUTNEY,

NONAME KEY PROPERTY OWNERS’
ASSOCIATION, INC., ROBERT REYNOLDS

And JULIANNE REYNOLDS,

Intervenors

ORDER GRANTING MOTIONS TO DISMISS THE COMPLAINT.

WITHOUT PREJUDICE

Intervenors Robert Reynolds and Julianne Reynolds, and No Name Key

Property Owners Association, Inc. (NNKPOA), having moved, in separate

motions, for dismissal of the first amended complaint in this action, the Court,

having examined the record, the applicable law, and being otherwise informed in

the premises, finds as follows:




This action is the most recent of a series of actions generated by a dispute
over bringing electric service to certain property owners on No Name Key in
Monroe County. As expressed by the Third District Court of Appeal after this
Court dismissed a previous action, “[t]he legal issue presented to the circuit court
and here is whether the County and private landowners may obtain judicial
(declaratory and injunctive) relief establishing that the prospective electrification
of No Name Key is regulated-or even precluded-by the Coastal Barrier Resources
Act, and the County’s policies and regulations adopted pursuant to that Act.” ' This
Court had dismissed the complaint, with prejudice, because it had determined that
the Florida Public Service Commission (PSC) had exclusive jurisdiction to decide
the issues. The Third DCA affirmed this Court’s order.

Monroe County has brought a second action seeking a declaratory judgment
to determine its rights pursuant to 1995 Grant of Easement and 1973 Quit Claim
Deed to exclude the construction of an electric transmission line over land it owns.
A second count in the amended complaint sought injunctive relief, and the third
count alleged a cause of action for aerial trespass due to the presence of power
lines suspended over its land.

Though at first blush the issues raised by the parties on this motion to

dismiss appear complex, because of the guidance given in the opinion by the Third

! Rocmmele-Putney v. Reynolds, et al., (3D12-333) (Fla. 3% DCA 2013).




DCA in the previous case, the complexities fall away. Citing Fla. Pub. Serv.
Comm ‘nv. Bryson, 569 So. 2d 1253 (Fla. 1990), the DCA observed that “[a]s the
State entity charged by law with planning and regulating the generation and
transmission of electrical power throughout Florida, the PSC is to determine its
own jurisdiction.” The District Court further found that the jurisdiction of the PSC
is extensive, as the PSC, under §366.05(1) of Chapter 366 of the Florida Statutes,
the PSC has the power “to exercise all judicial powers, issue all writs and do all
things, necessary or convenient to the full and complete exercise of its jurisdiction
and to enforcement of its orders and requirements.”

Though jurisdiction of the PSC is extensive, it is not all encompassing, and
matters not within the jurisdiction of the PSC (the County claims that this Count
can presently rule on the issues it has presented) can be heard by this Court but not
by the avenue the County has chosen. “Where the Public Service Commission, or
this Court (Florida Supreme Court) on review, has disposed and completed a
matter coming within the Commission’s Jjurisdiction, subsequent unresolved claims
or causes arising against the affected regulated carrier or utility which are not
statutorily remediable by the Commission and lie outside its jurisdiction may be
litigated in the appropriate civil courts.” State v. Willis, 310 So.2d 1 (Fla. 1975).

The court finds that the issues in this case are sufficiently related to the

regulation and planning of electrical generation and transmission lines, that the




302 Southard St., Suite 205B
Key West FL. 33040

Robert N. Hartsell, Esq.

1451 West Cypress Creek Road,
Suite 300

Fort Lauderdale, FL 33205

Robert B. Shillinger, Esq.
Derek v. Howard, Esq.
Monroe County Attorney’s Office
1111 12" St., Suite 408 |
Key West, FL 33040

Lawrence Harris, Esq.

Martha C. Brown, Esq.

Office of the General Counsel
Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399
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County of Monroe

Growth Management Division
Planaiag & Eavironmentsl Resources POt 4 "0 Y Board of County Caimnissioncrs
Department \ Mayor Gearge Neugent, District 2
2798 Overscas Highway, Suite 410 S Mayor Fro Tem, Heather Carruthers, Distriot 3
Massthon, FL 33050 Danny L. Kofhage, District )
Voice:  (305) 289-2500 David Rioe, District 4
Sylvia ), Musphy, District §

FAX: (305) 289-2536

CERTIFIED MAIL 7002 2410 0000 9899 8412

January 14, 2013

Randall Mearns
Mzrathon Blectric Sign & Light
10690 Aviation Bivd
Marathon, Florida 33050

The Planning & Environmenta] Resources Department is in receipt of your building permit application for

new electrical service to a single family residence at 2160 Bahia Shores Road, No Name Key, FL.

After careful review of your application, our Department is unable to approve the application at this time for
the following inconsistencies with the adopted Comprehensive Plan snd Land Development Code:

1.

Permit Application #121-5168 Is requesting new clectrical service for a single family recidential
dwelling unit on No Name Key, specifically requesting, “Install electrical service to residence.”

No Name Key is almost entirely within a unit of the Coastal Barrier Resources System (CBRS). The
subject property is located within an area surromded by the Coastal Barrier Resources System
(CBRS) overlay district, established by Code Section 130-122 (atiached as Exhibit A).

The Coastal Barrier Resowrrces Act (CBRA) of 1982 established the Coastal Barrier Resources
System. The CBRA legislation is specifically designed to restrict Federal expenditures and financial
assistance which have the effect of encouraging development of coastal barriers to minimize the loss
of buman life, reduce the wasteful expenditure of Federal revenue, and reduce damage to habitat and

other valuable natiral resources of coastal barriers.

Permit Application #121-5168 is inconsistent with goals, objectives and policies of the Monroe
County Comprehensive Plan, including, but not limited to: 1) Policy 102.8.5, which seeks to
discourage the extension of facilities and services, including electricity, to Coastal Barrier Rosources
System units, and to protect the environmental and community character of local communities, such
as No Name Key; and 2) Objective 101.11, which directs future growth away from environmentally

sensitive land and towards established development areas served by existing public facilities.

According to Monroe County Code Section 130-122, the purpose of the CBRS overlay district is to
implement the policies of the comprehensive plan by prohibiting the extension and expansion of
specific types of public utilities fo or through lands designated as a umit of the coastal barier
resources system. Within this overlay district, the tramsmission and/or collection lines of the

et o,




following types of public utilities shall be prohibited from extension or expansion: central wastewater
treatment collection systems; potable water; electricity, and telephone and cable.

6. This permit applicatian (#121-5168) is for a subject property located within an area surounded by
CBRS land and would depend on the electrical lines recently installed by Keys Energy to No Name
Key which extend to and pass through lands designated as & unit of the CBRS. The electrical lines

violate Monroe County Code and are inconsistent with the Monroe County Comprehensive Plan, as

described above. Connection of the subject property to these lines would forther violate the Monroe
County Code and be inconsistent with the Monroe County Comprehensive Plan.

7. Connection of the subject property to electric service would require the extension of electricity
through surrounding lands designated as a umit of the CBRS. Therefore, connection of the subject
propesty to electric service is not allowed by Monroe County Code Section 130-122,

Please note, the Planning & Environmenta]l Resources Department previously determined the issue of
whether No Name Key may be electrified in a May 13, 1998, letter of understanding by Timothy J. McGarry,
AICP (then Planning Director). The Department’s position against the electrification of No Name Key was
affmed by the Plamming Commission in Resolution No. P17-99, which was in wm affirmed by the 16th

Judicial Circuit in Taxpayers for the Electrification of No Name Key, Inc,, et. al. v. Monroe County {Case
No. 99-819-CA-19). The letter of understanding and Resolution No. P17-99 are attached herero, as Exhibits

BandC.

In addition, James Newton has appesled the revocation of a similar building permit to the Plamning
Commission, which upheld the Departmeat's position at their October 18, 2012 meeting,
Noﬁe,ﬂ:eummt,adoptedzolOOmprehensivePlanGoala,OluecumandPohaesuepmv:dedianhibn
D. This is provided as an update to the policies cited in the May 13, 1998, letter of undesstanding by
Timothy J. McGarry, AICP (then Planning Director), which provides the Planning Department’s position
against the electrification of No Name Key which was affinmed as noted above.

The Planning & Environmental Resources Departwent has falled the assigned building permit

application #121-5168,

You may appeal the decision made in this letter. Appeal applications to the Planning Commission may be

found on the Planning and Environmental Resources portion of the Monroe County website, or by calling the
Division at (305) 289-2500. The appeal must be filed with the County Administrator,

Growth Management

1100 Simonton Street, Gato Building, Key West, FL 33040, within thirty (30) calendar days from the date of
this letter. In addition, please submit a copy of your application to the Planning Commission Coordinator,
Monroe County Planmng & Environmental Resources Department, 2798 Overseas Highway, Suite 410,

cc:  rmmthelectric@aol.com
Permit File 121-5168
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Aftachment 2

MONROE COUNTY BUILDING DEPARTMENT Permit File Cover Sheet

Date: 4/9’/12;

Pcml#:

u Revision monmoo (] mwmu«-____munum Jjnsp

muwm

Action: | Action:

"Chack Ry
m Corrections Req'd Approved

Rev WM

FINAL REVIEW (PRIAL) el ' Z )%
SCVADO [OFFICIAL) — /2L
O KeyLargo ,
3 amADY 70 83U n%m . Bls
FINAL INSPECTIONS FOR CERTIFICATE OF OCCUPANCY
—— o _FWNAL BURDING FINAL HEALTH OEPT INSPECTION_
e FINAL ELECTRIC FINISH ELEVATION CERTIFICATE.__
e _FINAL ENCLOSURE (no PP) HURRICANEAMPACT GLASS,
e _FWNAL BIO (N0 PP) IMPACT FEES DUE_
FINAL FIRE MARSHAL (no PP) OVERALL HEIGHT,
e FINAL MECHANICALIGAS SOUD WASTE
e FINAL PLANNING (0 PP) TERMITE CERTIFICATION
e FINAL PLUMBING TRUSS PLANS
o e FINAL ROOF ¢.0. ¥ ‘
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BUILDING PERNMIT APPLICATION
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James Newton A
2047 Bahia Shores Rd, Big Pine Key, FL 33043
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+ A Natice of Commancement must be recorded B posisd! on the job sile hafote the first inspection, and copy o the Bullding Dept.

» Falure 10 post the Natice of Commencement ai the job alie will result in the inabiity of our inepeciors fo offer an approved inepection.
* Your faiksw to secord a Noioe of Commencement may rasult in your peying twics for improvements to your property

« i you intend 10 obisin finencing, consult with your lender or an aliomey before commending work or recording your Notioe o f

Commencement. .
Wam‘&mmﬁmm ~p m'n‘lsmnwtnlummum
mw
demolishremove a struckre stthe sbove address and remove;

for which | have macde spplicalion for a Buliding PermiX, | must psy the pro-raled residentiat scliid waste
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o Application is hereby made to obtain 2 pammil 1o do the work and instaliations as indiceted,
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MONROE COUNTY, FL

OPERATOR: bendexrd

8 ITEME OF 8 PERMIT RECEIPT
CoPY # : 1
Sec:18 Twp:66 Rng:30 Sub: Blk: Lot:
: P eeeves ..t 00319492001400
DATE ISSUED....... : 05/15/2012
RECEIPT #...0..... : 02000008131
REFERENCE ID # ...: 12101527
NOTEE .ccuvcvonveat
SITE ADDRESS .....: 2047 BAHIA SHORES RD
SUBDIVISION ......5
CITY t.cvveerensae-2 NO NAME REY
IMPACT AREA ......:
OWNER ....00000s092 NEWTON JAMES B
CITY/STATE/ZIP ...: ARCHER, FL 32618
RECEIVED FROM ....: MARATHON ELECT
CONTRACTOR ....... : MEARNS, FRANK RANDALL LIC # 00502
CONPANY ..........2 NARATHON ELEC SIGN & LIGHT INC
ADDRESS ..... esese: 10690 AVIATION BLVD
CITY/STATE/2IP ...: MARATHON, FL 33050
TELEPHONE ....0...% (305) 743-5805
FEE ID T QUANTITY AMDUNT PD-TO~-DT THIS REC NEW BAL
CONT-INVES FLAT RATE 1.00 11.00 0.00 11.00 0.00
DBPR UNITS 150.00 2.03 0.00 2.03 0.00
DEPR RE BED UNITS 150.00 0.23 0.00 0.23 0.00
DCA UNITS 150.00 2,03 0.00 2.03 0.00
DCA RE ED UNITS 150.00 0.23 0.00 0.23 0.00
B~ 4J SUB SERVICES 1.00 50.00 0.00 50.00 0.00
E- E PLAN UNITS 1.00 50.00 0.00 50.00 0.00
1 FLAT RATE 1.00 3.00 0.00 3.00 0.00
9OTAL PERMIT : 118.52 0.00 118.52 0.00
*NOTE*: THIS RECEIPT HAS FEE CREDITS TOTALING: 52.00
METHOD OF PAYMENT AMOUNT REFERENCE NUMBER
CHECK 118.52 17120
118.52

. m—— -,
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MONROE COUNTY, FL
2 ITEMS OF 2 PERMIT RECEIPT OPERATOR: benderd
COPY ¢ : 1

Sec:18 Twp:66 Rng:30 Sub: Blk: Lokt:
RE: ssievenres 00319492001400

DATE ISSUED.......: 04/04/2012
RECEIPT #....,....: 02000007614
REFERENCE ID # ...: 12101527

2047 BAHIA SHORES RD

SUBDIVISION ......:
CITY .cvocaveees-v.t NO NAME REY
IMPACT AREA ......:

OWNER .c.oovseerasi NEWTON JAMES B
ADDREBE ceosrvocaet
ARCHER, FL 32618

CITY/STAYE/ZIP ...:
RECEIVED FROM ....: MARATHON BLECT.
CONTRACTOR .......: MEARNS, FRANK RANDALL LIC # 00502
COMPANY ..........: MARATHON ELEC SIGN & LIGHT INC
ADDRESS .....vc...3 10690 AVIATION BLVD

+ MARATHON, FL 33050

CITY/STATE/ZIP ...:
TELEPHONE {305) 743~5805

.
aveseeney

QUANTITY AMOUNT FD-TO-DI  TRIS RRC NEW BAL

0.00 2.00 0.00
0.00 50.00 0.00

0.00 52.00 0.00

FEE ID uNI?T
B~ 01 APED FLAT RATE 1.00 2.00
B- 1B AFPL FLAT RATE 1.00 50.00
52.00

TOTAL PERMIT :
METHOD OF PAYMENT AMOUNT REFERENCE NUMBER
52.00 17034

CHECK
TOTAL, RECEIPT :

$2.00
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, Marathon Electric Sign & IJ¢M Inc.
| 10690 A Avlation Bhol SHEETHO or
305740 2800 Fat 00 9030922 cucRTROBY pare
CHRCXED BY. DATE
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MONROE COUNTY
BUILDING PERMIT

APPLY OPERATOR: benderd ISSUE OPERATOR: benderd
APPLICATION / PERMIT NUMBER: 12101527 PERMIT DATE: 05/15/2012

APPLICATION DATE: 04/03/2012 DCA DATE: -
PARCEL ID: 00319492001400

LEBGAL DESCRIP: BK LT 14 AMENDED PLAT OF DOLPHIN

H
ARBOUR NO NAME KEY
PB6-116 OR469-999-1000 OR582-105/107 OR1

070-514(JB)

APPLIED VALUE: $600

PERMIT TYPE: 51
PERMIT TYPE NAME: ELECTRIC
OWNER'S NAMB/ADDRESS/PHONE GENERAL CONTRACTOR
NEWTON JAMES B MARATHON ELEC SIGN & LIGHTINC
F:305.743.0922
— MARATHON, FL. 33050
ARCHER, FL 32618 (305) 743-5805 _
3053933024
SUBCONTRACTORS:
[TYPE D NAME
NO SUBCONTRACTORS ASSIGNED

ZWBAI-HASHORBSRDDOI..PH!NHARBNONAMB

NEW SERVICE

*++3NOTICE OF COMMENCEMENT NOT REQUIRED*#+¢+
PERMIT APPROVAL TO INSTAL NEW 200 AMP ELECTRIC
SERVICE AND SUBFEED TO HOUSE PER APPROVED PLANS IN

FILE. VT -

b parery

ree

PLANNINGDEPAR’!’MENTDH) NO’I' REVIEW THIS

APPLICATION.

THERE MAY BE DEVELOPMENT ANDYOR LAND USE ISSUES
ON THE SITE THAT ARE NO LONGER IN COMPLIANCE WITH
A COUNTY REGULATION(S) OR ESTABLISHED UNLAWFULLY

WITHOUT THE BENEFIT OF PROPER APPROVALS.
APPROVAL OF THIS PERMIT DOES NOT DEEM ALL

PERMIT NUMBER: 12101527

lof2
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. i
' MONROE COUNTY
BUILDING PERMIT

DEVELOPMENT AS CONFORMING OR DEEM UN-LAWFUL
DEVELOPMENT AS LAWFUL. THE GROWTH MANAGEMENT
DIVISION RESERVES THE RIGHT TO REQUIRE THAT SUCH
DEVELOPMENT BE BROUGHT INTO COMPLIANCE THROUGH THE

PROPER APPROVAL PROCESS
TERMINATED UPON FUTURE DISCOVERY.

I PP PPN
*» LAl L

> e e
Lo 22 A2 2 d b ddd g dda bd g

NO OTHER WORK THIS PERMIT.
ALL TRASH AND DEBRIS TO BE REMOVED TO A LEGAL DUMP

SITE.
DEEMED NON-DEVELOPMENT

DCA EXEMPT

DLANS REVIEW NOTES:

OFFICIAL * NO NOTES *
MAR-BLDG 04/04/2012 benderd L * NO NOTES *
MAR-BLDG 04/05/2012 benderd L * NO NOTES *
ELECT 04/05/2012 kasprzaa P * NO NOTES *
FINAL  04/09/2012 maldonem L * NO NOTES *

In consideration of the granting of this permit, it is agreed that in all respects the work will be performed and
completed in accordance with the permitted plans and the applicable Building, Zoning and Environmeatal codes
Monroe County, State of Florida and Federal agencies.

This permit may be revoked at any time upon the violation of any of the provisions of said Jaws, ordinances or rules
and regulations or upon any change in the plans and specifications unanthorized by this department.

In addition to the requirements of this permit, there may be additional restrictions applicable to this property that may
be found in the public records of this county, and there may be additional pexmits required from other governmenta)

entities such as Water Management Districts, State Agenoies, and/or Federal Agencies.

Permits shall expire and become null and void if work, as defined in this permit, is not commenced within 180 days
from the date of issuanoe date or 180 days from the DCA date and does not meet 180 day inspections theresfier unless

extended by the Building Official.
T

) —
s R/ACONTRACTOR ING DEPARTMENT

.

PERMIT NUMBER: 12101527 20f2

Y Tmevrce e e e dema

s e e mm s - w

g gy




Page 1 of

Pmpet.'.&“iench ~ Monroe County Property Appraiser

Karl D. Borglum

Property Appraiser offce (305) 260342
Monroe County, Florida Websits tasied on intemet Explore

- GIS Mapping requires Adobe Flash 10.3 or higher. ~---

Property Record View
Alternate Key: 1393657 Parce! ID: 00319492-001400

Ownership Details
Malling Ad<dress:

Property Detalls
PC Code: 01 - SINGLE FAMILY
Millage Group: 110H
Affordabls Houslng: No

Ssotion-Township-Range: 15-68-30

Propesty Location: 2047 BAHIA SHORES RD NO NAME KEY

Subdivision: DOLPHIN HARBOR AMD
Lagal Description: LT 14 AMENDED PLAT OF DOLPHIN HARBOUR NO NAME KEY PB5-116 ORA00-999-1000 ORSS2-108/107 OR1070-514

Show Parcel Map - Must have Adobe Flash Player 10.3 or higher | :

- e

Exemptions
Bwemption — Amount_
44 - ADDL HOMESTEAD 26,000,00
39 - 25000 HOMESTEAD 2500000
Land Details
Lond Use Code _ Fronmege Depth LondAmes |
010C - RESIDENTIAL GANAL 70 110 7.700.00 6F
Building Summary
Sumber of Bulldinga: 1
Number of Corsmercist Bulidings: 0
Tols! Liviag Area: 1404

eesa L o e s weas e

Lo .
SRS RAAR ekt o 38t - o vy o o

s - a4 ame B e e




Propesty Search - Monroe County Propesty Appeaiser

. .

Building 1 Details

Type RY Condition A Quality Grads 450
Buliding Age 14 Perimeter 212 Depraciation % 16
“""Y‘.“"',m 1997 Speciel Arch 0 Grnd Foor Ares 1.404
Functional Obe 0 Econormic Obs 0
Incluslons: R1 incluces 1 3-fxture bath and 1 Kichen.
Roof Type GABLEMIP Roof Cover ASPHALT EHINGL Foundation CONC PILINGS
Hoat 1 NONE Heat 2 NONE Bsdrooms 3
Neat Brc 1 NONE Hent Bre 2 NONE
Extra Fogtures: Vacim
2FixBath 0
IAxBath 1 Garbage Disposal
4FixBsth D Compactor
sFxBath 0 ,m"m"m
$FixBath 0
7FixBeth 0 m"',"""“",,:
EarnFix 0
nn
0 wer -3' Laid
) _"’.""_ . PR § o .
."mg. "-“...
: o e
L ow* ald . i
»N
: L 42
- an -
Seclions: o
i "GVl St Vewr “A/C_Baserwerk % Piniehed Besement % _ Ares
o ... =
0 EBU IWDFRAME 1 1997 =
0 PUF ) hiaid i — =
0 FlA TWOFRAME 1 1997 a0 290 =
0 MA IWDFRAME 1 10 b bl =
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Page 3o

Property Search — Monroe County Property Appraiser
t 4 . v .
Misc improvement Details
Wbr “Type # Unis Length _ WAdih___ Vear Butit RoiYesr  Grade  Lie
1 FN2EENCES 1080 6F 210 4 1096 1067 2 2
2 CB:CIBTERNS 10.000 GA 0 0 1906 1997 3 60
3 OKS:CONGRETE DOCK 706F 70 1 2000 2000 1 a0
Appraiser Notes
[ 91 10003020 RENEWIAL OF BUNLDING PERMIT 722/87. 7]
Buiilding Permits
Nombor Date issted Date Compisted Amount Description ks
10105722 10/08/2010 1.500 PAVED WALKWAY ALONG BACK OF PROPERTY ON CANAL WITH RAILINGS
B1-232 100WI994 11011897 74,965 SFR
023028 03013982 19011997  40.000 RENEWAL
o5-653 OBOINGBS  11/011897 200 FENCE
040346 (ROV2004  0N222004 800 RESIDENTIAL
Parcel Value History
Certified Roll Values.
View Taxes for this Parcel.
[ ®oll Toml Total Wi Inywovemsnt | Toto] Land  Totalust (Market)  Total Assassad  School Exempt  School Taxabis
Yoar m_-o" Vaiue Value Vaive Value Valus Velue
2011 182703 10260 130.961 203633 264,846 25,000 229848
2010 152,084 9,085 134,750 296,708 251,000 23,000 228.080
2000 172810 12609 173,260 358500 244479 26000 210470
W8 174610 12.006 177,100 L) 0295 25,000 219335
007 210253 12,080 177,400 409303 2712 25,000 213,521
W06 221490 13340 219450 454280 231,338 25,000 206,39
2008 210416 18,730 219450 443,505 234,500 256,000 199800
W08 165481 14,077 38.500 28008 218,088 25,000 150,058
2003 185481 14467 38.500 218448 218,448 25,000 193,448
2002 7412 14856 38,500 124,788 124,768 0 124,788
2001 71412 10821 30,800 113,183 113,133 0 113,133
2000 nsaz 6034 30800 106,246 108,248 0 108,245
"y 71412 s.177 21282 90.841 8,841 0 58.841
1998 71412 6,267 21252 28,531 92,651 0 98,931 N
ey 0 0 24,282 21282 21202 0 21282 )
1996 ° 0 n2m 2282 21282 0 21,282 )
ey 0 0 21252 21,252 21,262 [ 21282
1994 P 5 21282 21.262 21.2%2 0 21252

~ memv i ee o mens

S 2000 o W . 4« v o 0
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Page d o

Sropegty Search - Monroe County Property Appraiser
s L
1993 (] 0 21362 21282 21,252 0 21,262
1992 0 0 21.262 21252 21.282 0 21262
1991 0 0 21.252 21282 21282 o n262
1890 0 0 21262 2282 028 0 21252
1088 0 0 18.086 18,005 18,095 ) 18,008
1988 0 0 18,170 16,170 16,170 0 16.170
1987 0 0 18.170 16,170 16,170 /] 18,170
1908 P) 0 16.170 16.170 16.170 0 18.170
1996 ) 0 18086 18,086 16,066 0 16.088
1984 0 0 16.066 16,006 16,066 0 16.086
1”83 0 0 16,066 16.086 16,068 o 18,006
1982 ] o 16,066 16,066 10.088 0 16.066
Parcel Sales History
NOTE: Sales do not generally show up in our compuier system untll about two 1o three months after the date of sale. ifa
recent sale does not show up in this list. please aflow more time for the sale record {0 be processed. Thank you for your
petience and understanding.
Sale Duls Gfticial Reoords BockiPege Instrument Qualification
107171988 1070/ 514 w e
This page has been visited 54,789 times.
Monroe County Property Appraiser
Katl D. Borgium
P.O. Box 1176

Key West, FL 33041-1178
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DISPLAY THIS CARJ ON JOBSITE VISIBLE FROM THE STREET

MONROE COUNTY
BUILDING PERMIT

Ammmmmumcunmmcm

PERMIT NUMBER 12101627
DATE ISSUED 05/15/2012
DEO DATE EXEMPT

[ PURPOSE NEW SERVICE
OWNER . NEWIONJAMESB

CONTRACTOR MARATHON ELEC SIGN & LI LIGHT INC

SITE ADDRESS 2047 BAHIASHORESRD

BK LT 14 AMENDED PLAT OF DOLPHIN

LEGAL
DESCRIPTION 4
[ZONING . -
_Fwon_"‘zous .

WARNING TO OMIER

YOUR FAILURE TO RECORD A NOTICE OF COMMENCEMENT MAY

" RESULT IN YOUR PAYING TWICE FOR IMPROVEMENTS TO YOUR

PROPERTY. A NOTICE OF COMMENGEMENT MUST BE RECORDED AND
POSTED ON THE JOB SITE BEFORE THE FIRST INSPECTION. IF YOU

INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN -

ATTORNEY BEFORE REOORDING YOUR NO'HCE OF COMHENCEMENT

' ATTENTION

'Ps'mn‘.

ww-mummﬂm

- zrﬂommummwamtwmmmmm

rendily avafiable.
mwmwmuﬂmmumwhww
Mmuww—mummmumamm

afiey the effective date of fthe peimit.

mmmhw-m)ﬁnp-uwnmmnmu

Mknwmmmw&mdﬁ)dqnfﬁeht

approved inspection. .
Nowwdmmmmwmmmww R

wnmmuwmﬁmuuwuw

for siny puirpose.
mwmuum-ummmcomq
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EXHIBIT L




@ v sepht oo s ARSI s Sven Samyt nEme s Wb

FAX:  (05) 20p-2854

n.u-um-du

Centified Mail: 7005 0810 0006 5051 9381
June 12, 2012

Mr. James Newton
2047 Behia Shores R4.
Big Pinc Key, F1 33034

RE: MONROE COUNTY BUILDING PERMIT ¥ 121-1827

Desr M. Newion:

The Monroe County Growth Management Division has determined permit # 121-1527 was issved in
emor due to the fsct thet the permit was not reviewed by the Depmtment of Planning & Eaviroamental
whmmumwmwumm

Penmit #121-1527 is inoonsistent with gosls, objectives und policies of the Morroe County

Comprehensive Plan, including, but ot hmited to: 1) Policy 102.8.5, that secks to discounge the

Mamumwumw 0 Cosstal Basrier Resources Systeen amits, and
peotect the environmental and commmmity chamcier of Jocal communides, such as No Neme Key; and

awm.u.mmmmuwmmmwmm
eatablished dovelopment sreas servod by existing public facilites.

Permit # 121-1527 suthorizes fhe instalistion of new 200 amp electrical service and subfeed 10 &
reaidentia} dwelling unit on No Name Key. No Name Key is almost entirely within s unit of the Coastal
Barier Resources Systess (CBRS). The Consta) Baxsier Resources Act (CBRA) of 1982 catahiished the
Cosstal Barrier Resources System. The CBRA legislation is wuwm
expenditwes and financisl assistance which bave the effoct of of comstal
bamtiars. More specifically the falent of the CBRA legisistion is t0 minimize the loss of human bif,
reduce the wastefil expenditure of Federal revenuc, and reduce damage #o habitat and other valuable

oatural resoures of cosstal barrders.

Additionally, the scrvice authorized by Permit # 121-1527 would depend om the extension of an
eleotrioal line to No Name Key that would pass to or fiwough lands dosignated as & unit of the CBRS.
There is carrently no electrical line for the subject property to connect to. Permit # 121-1527 would;

PR S

Chm e G e o
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— s A AW S Wy JormEY S R4 S

therefore, invite a violstion of Section 130-122 of the County Code (stiached as Exibit A) thet probibits
zﬁmfm@udmmmwmuwmmm

The Planning Depariment notes that it previously determined the issue of whether No Name Key may be
clectrified in @ May 13, 1998, lotter of undesvtanding by Timothy J. McGerry, AICP (then Planning
Director). The Planning Depariment's position against the electrification of No Name Key was affirmed
by the Planning Commission in Resolution No. P17-99, which was in turn affizmed by the 16* Judicial

Circuit in Taxpayers jor the Elscerification of No Nome Key, Inc., &, al. v. Monroe County (Case No, 99-
819-CA-19), The letter of understanding and Resolution No. P17-99 are stiached heseto, as Bxhidits B

mdC.

mmmmmmwr&mmmmmnmm

BExhibit D. This is provided as an updaie 0
by J.mq.mmmmmmum

undetstnding
Department’s position ngainst the electrifioation

Your permit is hereby revoked besed on the aforementioned and pursuent 0 MOC Section 6-101
Building permit applicatios process, and Section 6-104 Revocation of Penmits, which sead as follows:

Scc. 6-101. - Building permit application prooess.
(c) Pormalt issusnoe. A bulliing permit shal only be lesusd f the bulkding offictel inds that X s

oonwistent with the Floride Bulkiing Code and this chapler and is compliant with part H of his Code,
as defermiined by te planning dinector.

Seo, 6-104. - Revocation of peemits
The bullding official may suspend or sevoles any bullding permit under any one of tha folflowing

clrounmmstences:
The pemnit was issued in error and, in the opinion of the planning direcior, the buliding oficial, or
ﬁmm,ummwh athrest 10 the health, salely or weifare of the public.
The Plaoning Director hws determined that Permit # 121-1527 was issned i error and; thevefore, revoke
Permit # 121-1527.

You may appeal decisions made in this letier. Appen! appEcations to the Plsaning Commzission may be
found on the Plamning snd Bovironmental Resources postion of the Mowroe County website. or by
X appoal must be filed with the County

days from the date of this letter. In addition, please submit a copy of your application %0 the Planning
Commission Coordinator, Monroe County Planniog & Environmental Resonrces Depertment, 2798
Oversess Righway, Suite 410, Masathos, FL 33050,

s o Mmem t0t o - men e
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RE: MONROE COUNTY BUILDING PERMIT # 1211527

Sec. 130-122. - Coastal barrier resources system overiay district.

(2) Purpose. The putpose of the coastal barrier resources sysicm overlay district is
to implement the policies of the comprehensive plan by prohibiting the extension
and expansion of specific types of public utiliies to or hrough lands designated as
a unit of the coastal barrier resources system.

(b) Appliestion. The constal barrier resources system overlay district shall be
overdaid on all aress, exoept for Stock Island, within foderally designated
boundarics of & coastal barrier yesources system unit on cument flood insurence
rate mapy spproved by the Federal Emergoncy Management Agency, which are
hereby adopted by reference and declared part of this chapter, Within this overlzy
district, the transmission end/or collection lines of the following types of public

{(Code 1979, §9.5-258; Ord. No. 43-2001, § 1)
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OUNTY of MONROE
KEY WesT RONDA 33040

Nay 13, 1998
Franklin Gresuman
Groapman & Mans
Gulfside Village, Suite 40

5800 Overseas H :
, ¥L 330850 b

RBE Lattsxr of understanding for the ‘ :
' electyification of No Nume Xey =

Moxrison and
Barry snd Junet Wallis and Francisoo Pichel (hersatter referzed !
s to as "the ’m',. Blizabeth Trotter, Court mm' and : i
Gcrlf. Raview Do

Antonia Devalopment
farred to as “the Plamning staffe). Pt

The appliocant is propos:. to provide electricity to the resi-
dmc’:tlomm 1og i

Monroe County Year 2010 Comprehensive . Pertinant facts
ralated te this issus ave listed below: )

The intent of chapter 163 of the Florida Statutas is, in ' :
to cause local govesnaents to use of v }
water, and resources, cupsistent with the ‘
deal effectively with future problems that ;
use and development of land within their 3§

Page 2
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the ofco-pnhn- plaming, it is intended

that units loul government can prasérve, promots, protect
ths :lehnlth.uioty.eu!on: gnoduiln' lp-

and improve
pearance, cw-,lumfwndttnmion
wvelfare; pravent owe ofludmdnoidm

concentration of tion.., dsvalop, utilise,
and protect na rescurces v!.thin miz jm.

Chapter 380 of ths Plarida Statutes designates the
as an ares of critical state concern in pert in order to protect
thutmlmmumd ,mmmm

witychlm mabulhulndm
that uiuyndhlmdm wm tha
capacity of available and planned public utilities and sexvices.
Mm’lo lists twelve for guiding development with
which all local regulal and programs in the Flarida Xays
migt be consistent. mmummnlmmtonuﬂw

To protect shoreline and marine man-
ocorsl resf formations, wetlands, ﬂ.:h and ife

and thir habitats;

To protect upland Tesources ical biological commundi-

ties, tn-lulr.u- wetlands, narive & troplcal vegetstion, dune
budnc. wildlife and their habitat;

-hﬁ of the Florida Xeys and its
cit:lnnl :h:ouoh development; .

To limit adverss impacts of devalopment on the quality of

watex throughout the Florida Xeys;
the assthetic
n‘ . that d'vl:l.:g.

otﬂ.cim cont-affectivaness, nd

nont is mmeucamunm
M!&yﬂ

mjor

To the health, mdnltmotﬂudti-
m:o:th rublic mnﬁty i
unigue Florida ’

TasOuUTLSe.

The Momros County ¥ear 2010 Comprebensive Plan has been found to
bs consistent uehmmmanmuootmmm Stac-
utes. A8 you know, the of both state planning law and
mmmauow&upmhuw
go-nwmmwm discoursge growth
aTeas that are environmentslly sensitive and/or areas that
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within three subdivisions.

nmmwm

Departssnt of
is sparse with the concentration o!mbdwlmud

is unigua, not anly because it lacks electrical con-
”{ut hoeu-e.lth:.en!xuul,u:loaud

-nti:ulyvi:hinlmiml &ufq-mdnmmu:.x
Refuge

within tha Coastal Barxiexr Resouxce Gystem (CBRB).
reduce

mw

CERS status were nacessitated by the nsed to
to adverss impacts on

d project i inm istent with the following goals,

objoctivu and policies of tha cowprshmsive plan

GOAL 101 NMonroe

growth to enhance the

County shall manage future
ity of lifs, ansurs the safety of residents and viei-
T Troent tammd e reasore

Cbjective 101.11 Monroe Oounty shall isplement measures to
fyom y unb-;tiu

ture growth away

direct fu
land and towsrd utlhlhhd dsvelopment arsap servad
isting public facilities.

Monros county shall take actions to dis-

Ghjectivae 102.8.
in areas designated as units of
Systen.

courage private
the Coastal Barrier Resource

Policy 102.8.1 Momros County shall dg.m d-::g

mants which are in units of

exr Resource Bywtem (CHRES) by msthods incl: , but not
liniwto.n-ptinpumumpmi tions
and point system

Policy 10a2.8.5 Upon 4 of ths Comprehansive
Plan, m ‘“ﬁim -Haru to discour-

age sexvices provided
i{?:r of olu:z’u ulqﬂu:?luvﬁn“%

objminxulmmwlmlmuﬂlunta
coopexati for private eounty-

owned lands looated ﬁ thin and adjuul: to parks and consex-
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/ vation lands which are owned the state and faderal govern-
wants in the Florida Xeys. d

Policy 102.9.1 lbnmt.'maty-hl discourags devslop-
wants vhich are thin Conservation Isnd Pro-

tection Areas by met 1ul.ndhq but mot limited to,
ugative points in the permit allocation and peint sys-

Policy 102.9.3 ... Conservation lands for which a Con-
servation Protection Arsa shall be designated include
the following:

1. Fort Jsfferson ¥atiomal Momument

3. Mational Key Dear Refuge....
QOAL 103 Dbn:na Comty ahall isplement regulations prograns
‘to addyesy ths spacisl environmental protection uul/et mtﬁe
cimlltlmmﬁtm.mofluvm Xoy....

oaun 103.1 Monyos Coun -lnu ts future
wj ty muh dmlop-

um of public
enuuunt with the l:u.h.
oxder

Qg Rly and Mo
edtives and rclicia of Wiw Plan, in
tor

‘“ pre: w&%'mmmumnym
(]
o) LIt o

the nuwbar of sdditionsl vehicular txips from
other islauds to Big Pine Key;
{4) nmmm:mz.m and open apace
character of 3ig Pine Xey;
{e) t:udn:-;duu adwverss secondary and cusulative

mwlo:.xzmdnumuyg te insure

u-uucuuty
duxhut-th'u-:lu t.
Al s A

of both -
!:y) and mﬂ ) hpuu ruulthqw

Foli 103.1.10 Upen adoption the Cooprabensi
Wm uqniz- that the fo

Plan, County shall

anslyses be undertaksn to finalizing plans forx
:buungotnynu facilities or the signifi-
cant wxpansion of ungwbuc facilicies

to support development on Big Pine Xy and 3o Name Key:

1. assesssant of nesdn;
2. evaluation of alternative sites and design alterna-
tivas for the selectad site; and
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3, assessment of impacts on surrounding land uses and
nsturkl yYesources.

The assessment of i on surrounding land uses and
natural rasources nevumnmmeomm
Em-dmncm :ywmmhlicqmdnun-

the ccastal high hmzard ares and within enviroonmen-
tm{“mnit:l.n areas, including disturbed salt marsh
and buttonwood wetiande, undisturbed bsach/ berm areas,
units of the Coastal resource System, -
turbed uplands, bhabitats of s considered to be

mru-at-wottlm islande, and Conservation ZLand
publi fac:l;.iti bod.ovchpod' istent with the cri

c as cons. -
texia described shall

vhmv-:puuibhch
ofmypiummmlmm

GOAL 207 Monroe Mnty shall protect and consmxve existing wild-
life and wildlife habitats.

lctivu 207.7 Monroe County shall implement activitiss to
e the destruction of the Zsdersliy-designmated Xey

deexr and to protect its habitat.
regulate future

Policy 207.7.1 MNomroe County asha

and cooxdinate the Ewtliu of publiec fa-
cu.iu.u on Big Pine Xey and hy. conaistent
with the obj.cum and policiss of this Cowpre-

hensive and in oxder to:

1) protect tha deer
a) prunrn and‘::hnea'l:b habitat of the Key Dess;

3!-inu:ln mlwma.mmnmchm
tmumriu

GOAL 209 NMrmyos Coun uul.uﬂuuoaiu

muinland, cu-hen baxriers, and
shall protect exis conservation lands from ulnr-e impacts
anssociated with mmu land uses on adjoining lands.

d::luuvu au:wummnhuht—:..i?ﬂm
dovelopment areans as
uiuotthcnutnmmm e

GOAL 215 Monroe Coun mnmmmmmimm
by the ru:::: e é uutha e 1o uuti.w pubue expendi
sdvarse iwpacts to snviron-

tmlvhiehn-nlthmlulotc
wental vescurces in the Coastal Zone
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Poliey 215.2.1 By J 4, 1997, Nonroa County shall
ay AnuAry » y r

YegQuire
faasibl al E 1
e design tnntin:ioruumhlc

exation of
mm:mmn:m tyuctura propossd the coast-
al zoms in oxder to minimise adwerse im pacts to natu- .

ral rasources.

GOAL 1301 m nuuz:r -
licies of Kay m:m'&m o
ties ] as . i ‘
p‘l uu.tiuhmx%nu ti.d.pu uul Mg | L
vate to an . ve Loy
ture concerns and conflicts. oo

ective 1301.7 m ahall lement wechanisms to
ohj Coumty dmp:

tectian.

Pol nn.v 13 ¢, 1997, MWonroa County o

dnmﬁdtymm-mia:ommm- : ¢
to dispourage or prchibit

;
¢
i
{
i
;
!
}
;
!

of i

Taken collectively, the goals, objacti of the P
2010 cowprehensive plan sttest to the Coum-

ty's ition that all dewelopment, incinding som, ;
st on ¥o Newe Xay. Wdtb&lm&
tion, the Oounty, as well as stats and suthorities, have
and contimne to expend] cousidarshle funds on the pur- ;
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sticns
:."’;, urther assist

We txust that this information is of assistance. If you have

with your
contact our offices (305) 2g9-350D,

[

theemt-nuoftmutm.w we
project, please feel free to

TN/ag
cc: James Robexrts
Robext L mmumm
Antouis Gerli, AICP, Development Beview Coomtiiator
Fage 7
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A This permit, I agree, does not provide new

development or a new structure.

0 So we're in agreement that this permit solely

deals with a subfeed on site?
A Yes.
Just make sure that I clarify what I just said.

It is development based on the code. It's not a new

housing unit.
Q A new ROGO allocation —-

A Right.
Q -- or residential unit?
A Right.

Q So you agree this permit does not invoke the

ROGO or residential allocation system?

A That's right.

o} And it's simply your contention is that although

it's development, it's development soclely for a property
that already has an existing home?

A Yes.

Q If you could turn to the slides that starts with

the policies. The first slide, you've discussed in detail

Policy 102.8 that states that Monroe County shall take
action to discourage private development in areas

designated as units of the CBRS. I paraphrased the end.

I apologize.
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You would agree, again, Mr. Newton is not in the

CBRS?
A Yes.

Q And you would agree that Mr. Newton's —- well,

let me withdraw or rephrase that. You would agree that
the —— that discouragement in this instance is not a

prohibition of private development in the CBRS?

A Yes.

o] All right. 1If you look at Policy 102.8.5, you

stated that was one of the other justifications for the

denial of the permit?

A I stated that in reading all of the policies

together, it's the County's position that it's the intent
of the policies combined with the code that

electrification should not be made to the No Name Key area

that's in a CBRS, to or through.

Q Well, is Mr. Newton in a CBRS? 1 think we've

established he's not.
A I said to or through.

Q Okay. Aren't there other areas in the County

that are located or surrounded by CBRS areas?

A I haven't verified that, but I assume there

would be.

0 2And do you know if there's been development in

other CBRS areas?

-
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A What kind of development?

Q Well, specifically if there's been electric

permits pulled for properties located in a CBRS?
A I stated that earlier, yes.
o} There has been?

A m—hm .

0 And has it been these permits pulled since the

adoption of 043-2001?
A Help me out with what that is.

0 0423, that's the Section 130-122 of the land

development regulations.

A I have never evaluated the date when that was

adopted compared to the date of the permits that were

issued. I don't know.
Q In Policy 102.8.5, which is part of the
contention of why the totality of the circumstances you
believe require the revocation of the permit, it states,
"Monroe County shall take efforts to discourage extension
of facilities and services provided by the Florida Reys
Aqueduct Authority and private providers of electricity

and telephone service to CBRS units."

You would agree that Mr. Newton's permit is not
going to be located in a CBRS unit?
A Yes.

Q And that by a private provider of electricity

N A P et e s e e+ 4 et
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providing electricity to his property, that is not in

conflict with this section?

A With 102.8.5?

Q Yes.
A Yes.
Q Okay. So you agree that this section does not

conflict with the permit's issuance?

A This section alone does not conflict.

Q Well, let’s go to the next line then. You would

agree that this permit does not involve the giting or
extension or planning of a public facilities?
I apologize.
A That's okay. Say it again.

0 You would agree that this permit that's subject

to this appeal does not invoke the siting, assessment or

siting of public facilities?

A Yes.
0 You can switch to the next slide, please.
All right. Policy 103.2.10 states, "Monroe

County shall take immediate actions to discourage private

development in areas designated as units of the Coastal

Barrier Resources System." You would agree that this

permit does not invoke this section?
A No, I would not agree to that.

Q Does his application for an electric permit
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encourage development in other areas?
A That's not what this policy says.

Q Well, he's not located in the CBRS district,

correct?

A Yes.
Q And this permit, you already testified, only

deals with his property?

A Yes.
0 So how can it deal with properties outside of
his area?

A Okay, I see. Yes, you're right.
¢] All right. Let's go to Objective 209.3.
*Monroe County shall take immediate actions to discourage

private development in areas designated as units of the

Coastal Barrier Resources System." Same question as the

last policy.

A Same answer.

Q Okay. Next line. Policy 215.2.3. This policy
I'm not going to paraphrase, but it deals with public
expenditures for facilities in areas of Coastal Barrier

Resources Systems. You would agree that this permit does

not involve the expenditure of public funds?

A I don't know what is funding the permit.
Q Well, would you believe Mr. Newton when he

testifies that he will be paying for the installation of

- s ot 1w,
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this permit?
A Then I would believe it.

Q And you would agree that it would not --
) Yes.
0 ~- invoke this section?
Again, Public Policy 217.4.2, "No public
expenditures shall be made for new or expanded facilitiés

in areas designated as units of the Coastal Barrier

Resources System." You would agree that this permit does

not involve Mr. Newton applying to expand or add new

facilities in areas of the Coastal Barrier Resource

System?
A Yes.
Q Okay. Next slide, please.

All right. Policy 1301.7.12, "By January 4,

1598, Monroe County shall initiate discussions with the
FKAA and providers of electricity and telephone service to
assess the measures which could be taken to discourage or

prohibit extension of facilities and services to Coastal

Barrier Resource Systems units." You would agree

Mr. Newton is not the FKAA?

A Yes.

Q And they are not providers of electricity or

telephone service?

A aAnd he is not, you mean?

o ——
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A Yes,

0 I apologize. Technically Mrs. Newton, Jim's

wife, is also part of this appeal. So I may sometimes

state that.

A Okay.

Q So in essence this section is inapplicable to
the permit at issue?

A Yes.

Q Next section, Policy 1401.2.2, again this goes
to the public expenditures in Coastal Barrier Resources
Systems. Based on the premise that Mr. Newton will
testify that he will be using his private funds to pay for

this permit, will you agree that this section does not

apply to the permit?
A Yes.

0 Next slide.
All right. We're at the land development

requlations.

Next slide, please.

Stop. Go back one.

We're in agreement that in order to revoke the
permit, the permit must be, in the opinion of the Planning
Director, the Building Official or the Fire Marshal, the

error would result in a threat to the health, safety and

e v
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welfare of the public? We're in agreement on that,

correct?
A Yes.
Q Next slide, please.
Next slide, please.
All right. We're in agreement that this

building permit was issued pursuant to Chapter 6, correct?

A Originally?

Q Yes.
A Yes.
0 All right. Next slide, please.

This is important. You would agree that under

the County Code the definition of a Coastal Barrier

Resource System is defined by the Federal Coastal Barrier

Resource Act and identified by -- the CBRS overlay areas

are identified by the Federal Government?

A Say it again.

Q You would agree that it's not the County that

determines who should be in CBRS --
A Oh, yes.
Q —— and who should not?

A Yes.

Q And so the County has no ability to conflate

onto an area that it is.a CBRS overlay?

A The County has no ability what?
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Q To conflate, to interpose onto an area the

standards of the CBRS?

A I'm not following you. The standards of the

CBRS?

Q
discussed what the CBRS defines as developed and

For instance, later in your testimony you

undeveloped, and you made an analysis of Mr. Newton's area
as to its similarities to the CBRS. What I want to
understand is are you stating that the County makes a

determination of who is in the CBRS or is it the Federal

Government ?
A The Federal Government.

Q And the County Code specifically identifies only

those areas that the Federal Government has identified as

CBRS areas, correct?

A True.
Q Okay. Next slide, please.
All right. This slide is important. This is I

think where all of this has been surrounding. Section

130-122, Coastal Barrier Resource System Overlay District.

Can you read the purpose?
a Me?

Q Yes.

A "The purpose of the Coastal Barrier Resources

System Overlay District is to implement the policies of

e S
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the comprehensive plan by prohibiting the extension and
expansion of specific types of public utilities to or

through lands designated as a unit of the Coastal Barrier

Resource System."
(o] Now, you highlighted the word "prohibit"

referring to the extension, expansion of specific types of

public utilities. 1Isn't it true that we've already

determined Mr. Newton is not a public utility?
A I highlighted the word "prohibit"™ what?

Q My question is isn't it true we've determined

that Mr. Newton is not a public utility?

A Yes.

Q Okay. 1Isn't it true that you've already

admitted that Mr. Newton's permit does not expand, extend

the lines of public utilities?

A I said that his permit does not do that.

Q And that's the permit that's subject to this

appeal that was revoked, correct?

A Mm~hmm.

Q And if you look in Section 2 it states, "Within
this overlay district the transmission or collection lines

of the following types of public utilities shall be

prohibited from extension or expansion: Central

wastewater treatment, collection systems, potable water,

electricity and telephone and cable.” Now, you would

14 e s b w oo, e
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