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From: Greg <greg@bartonsmithpl.com>
Sent: Monday, March 25, 2013 2:37 PM
To: '‘Deniece Eden’; Filings@psc.state.fl.us; neecourtdocs@bellsouth.net
Cc: Martha Brown; 'Barton Smith, PL."; tobinlaw@terranova.net; 'Shillinger-Bob';
jlavia@gbwlegal.com; 'Robert Hartsell'
Subject: DOCKET NUMBER 120054-EM - Opposition to Petition to Intervene
Attachments: Reynolds' Opposition to Putney' First Amended Petition to Intervene.pdf

Good Afternoon,
The person filing this response is:

Barton W. Smith, Esq.
SMITH | OROPEZA, P.L.
138-142 Simonton Street
Key West, Florida 33040

DOCKET NUMBER: 120054-EM

This Opposition to Alicia Roemelle-Putney’s Amended Petition to Intervene is being filed on behalf of Robert Reynolds
and Julianne Reynolds.

Total number of pages (including attached documents): 37
Attached to the Opposition are two exhibits:
Exhibit A — Territorial Agreement between Keys Energy Services and Florida Keys Electric Cooperative

Exhibit B — Correspondence dated October 15, 2010 from the United States Department of the Interior to Keys Energy
Services.

Gregory S. Oropeza, Esq.

SMITH | OROPEZA, P.L.
138-142 Simonton Street

Key West, FL 33040
Office:(305) 296-7227
Fax:(305) 296-8448
Greg@bartonsmithpl.com
www.bartonsmithpl.com

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically stated,
was not intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal

Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein. N
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The information contained in this transmission may contain privileged and confidential information. It is intended only for
the use of the person(s) named above. If you are not the intended recipient, you are hereby notified that any review,
dissemination, distribution or duplication of this communication is strictly prohibited. if you are not the intended recipient,
please contact the sender by reply email and destroy all copies of the original message.

Please note: This law firm may be deemed a "debt collector" under the Fair Debt Collection Practices Act. Any and all
information obtained during and fram communications may be used for the purpose of collecting debt.



BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS

Complainants,

V.

UTILITY BOARD OF THE CITY OF KEY Docket No. 120054
WEST, FLORIDA d.b.a KEYS ENERGY

SERVICES,

Respondents.

COMPLAINANTS, ROBERT D. REYNOLDS AND JULIANNE C. REYNOLDS’
OPPOSITION TO ALICIA ROEMMELE-PUTNEY’S FIRST AMENDED MOTION TO
INTERVENE

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS (collectively,
“Reynolds™), by and through undersigned counsel and pursuant to the Florida Administrative
Code, file their opposition to ALICIA ROEMELE-PUTNEY’S First Amended Petition to
Intervene (“Amended Petition”), and in support thereof state as follows:

PROCEDURAL HISTORY

1. On March 5, 2012, Reynolds instituted the above-styled action in the Florida
Public Service Commission (“PSC”) against Respondent, UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA d/b/a/ KEYS ENERGY SERVICES (“KES”), because KES had refused
to provide power to Reynolds and other similarly situated property owners located on No Name
Key. See Reynolds’ Complaint §f 1, 15 — 16, 21 — 34, previously filed in this action and
incorporated herein by reference. Reynolds’ Complaint alleged that the Florida Public Service
Commission (“PSC”) approved a territorial agreement dated June 17, 1991 by and between KES

and the Florida Keys Rural Electric Cooperative Association, Inc. (“Territorial Agreement”),
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wherein KES is the exclusive provider of commercial electric service to the lower Florida Keys,
including No Name Key, where the Reynolds home is located. Id at 12 — 13. A true and correct
copy of the Territorial Agreement is attached hereto and incorporated herein as Exhibit A.

2. On March 17, 2012, KES approved Line Extension #746 (“Line Extension™) with
the No Name Key Property Owner’s Association (“NNKPOA”) for the extension of electrical
service to No Name Key.

3. On April 23, 2012, MONROE COUNTY, a political subdivision of the State of
Florida (“Monroe County”), entered its Petition to Intervene in the above-styled action. Monroe
County’s Petition to Intervene has been previously filed in the above-styled action and is
incorporated herein by reference.

4.. On or about July 26, 2012, pursuant to the Territorial Agreement and Line
Extension, KES completed and energized the electrical lines installed during the Line Extension.

5. On February 21, 2013, ALICIA ROEMMELE-PUTNEY (“Putney”), served her
Petition to Intervene (“Petition”) based on the assertion that commercial electricity will affect her
“enjoyment of No Name Key and more quantifiably, Petitioner’s reasonable investment-backed
expectations.” See Putney Petition, | 5, previously filed in the above-styled action and
incorporated herein by. reference. Moreover, Putney asserted that her quality of life and
enjoyment of the environment would be negatively impacted as result of the electrification of No
Name Key. See Putney Petition, { 4.

6. On March 11, 2013, Reynolds filed their Amended Complaint against KES and
Monroe County, along with Intervener, NO NAME KEY PROPERTY OWNERS
ASSOCIATION, INC. (“NNKPOA”), because of the changed circumstances on No Name Key,

specifically, KES’ installation of the electric distribution line on No Name Key and the denial by



Monroe County of Reynolds’ application for an electric permit to install a 200 AMP Electric
Service and Subfeed in order to connect to the electric distribution line outside of their home
located on No Name Key. Reynolds’ Amended Complaint has been previously filed in the
above-styled action and is incorporated herein by reference. The Amended Complaint requested
that the PSC: (1) Exercise jurisdiction over this action and the parties thereto; (2) Issue an Order
declaring the PSC’s jurisdiction preempts Monroe County’s enforcement of Ordinance 043-2001
as it applies to KES, KES’ territorial agreement and enabling legislation; (3) Issue an Order
finding the commercial electrical distribution lines KES extended to No Name Key, Florida are
legally permissible and properly installed; (4) Issue an Order finding that Monroe County cannot
unreasonably withhold building permits from KES’ customers based solely on their property
location being on the island of No Name Key and mandate that Monroe County may not prevent
the connection of a homeowner on No Name Key to the coordinated power grid; (5) Award
reasonable attorney’s fees and costs; and (6) Award such other and supplemental relief as may be
just and necessary.

7. On March 18, 2013, Putney served her Motion for Leave to Amend Petition to
Intervene, with the proposed Amended Petition attached thereto. Putney’s Motion for Leave to
Amend Petition to Intervene has been previously filed in the above-styled action, and is
incorporated herein by reference.

8. Paragraph Eight (8) of Putney’s Motion for Leave to Amend Petition to Intervene
asserts: “Intervenor’s counsel has consulted with counsel for all parties, they do not object to the
filing of the Amended Petition although they may disagree as to whether the Petition should be
granted.” The undersigned counsel has not been contacted at any time by Putney’s counsel as to

the filing of the Amended Petition.



FACTUAL ALLEGATIONS

1. The overwhelming majority of residents of No Name Key maintain diesel
generators and lead acid batteries as a primary means of providing energy services.

2. Reynolds maintain ndt only diesel and lead battery generation, but a substantial
photovoltaic solar array for which Reynolds spent in excess of Twenty Thousand and 00/100
Dollars ($20,000.00).

3. KES’ Territorial Agreement provides a Territorial Service Area for which KES
has the exclusive right and authority to provide commercial electrical services to customers.
Pursuant to the Territorial Agreement, KES is required to extend commercial electrical service to
customers within its Territorial Service Area. The Territorial Agreement is a PSC Order
enforceable solely by the PSC pursuant to the State of Florida’s police power. The Territorial
Service Area includes the island of No Name Key.

4, For several decades, property owners on No Name Key have sought the extension
of commercial electrical service to No Name Key and have been in repeated discussions and
negotiations with KES to provide for the extension of commercial electrical service to their
properties on No Name Key.

5. An undisputed majority of No Name Key property owners desire commercial
electrical service because of the high costs associated with using alternative energy sources, and
the inability to dispose of by-products of alternative energy, including exhausted batteries and
damaged or worn propane tanks. More so, the use of large diesel fuel generators produce large
amounts of environmental and noise pollutants, affecting all aspects of the ecosystem unique to
No Name Key. Disposal costs are exacerbated by the Florida Keys’ unique geographic features

and No Name Key’s remoteness.



6. By connecting to commercial electrical power, the combined use of the existing
solar capability together with commercial grade power would result in positive net solar
metering, producing a net positive impact on the environment that exceeds the negative impacts
which currently exist as a result of the current pollutants emitted to power the homes on No
Name Key.

7. On August 12, 2010, the United States Department of the Interior, Fish and
Wildlife Service (“USFW?”) issued a letter to KES confirming that the electrical services to No
Name Key would not have an adverse impact on the endangered wildlife which maintain habitat
on No Name Key. A true and correct copy of the USFW Letter to KES is attached hereto and
incorporated herein as Exhibit B.

8. Putney has no legal obligation to connect to or utilize any commercial utility
service provider on No Name Key. Putney is free to choose not to connect to the commercial
electrical lines which are installed on No Name Key.

MEMORANDUM IN OPPOSITION TO
ALICIA ROEMELLE-PUTNEY’S FIRST AMENDED PETITION TO INTERVENE

L Putney should not be allowed to intervene in the above-styled action because she has
not met the prongs of the Accardi test.

This proceeding is an action by residents in KES’ Territorial Service Area to be allowed
to connect to KES’ power lines. Putney’s Amended Petition should be denied because Putney
cannot show that she will suffer an injury in fact in the above-styled action. Assuming,
arguendo, that Putney can show an injury, it is not of a type or nature which this proceeding is
designed to protect.

Putney claims that she has an interest in enforcing her desired lifestyle choice on every

property owner on No Name Key merely because she purchased her property in 1989 with the



intent to pursue an off-the-grid existence. The majority of property owners on No Name Key do
not share that desire with Putney. Any effect that a property owner on a different part of the
island from Putney would supposedly have on Putney’s preferred “lifestyle” is not an injury-in-
fact. Additionally, whether Putney’s lifestyle choice would even be affected by Reynolds
connecting to the existing utility poles on No Name Key,' such an effect is not of the type or
nature which this proceeding is designed to protect.

Pursuant to Florida Statute §120.52(13)(b), a Party is “any person who, as a matter of
constitutional right, provision of statute, or provision of agency regulation, is entitled to
participate in whole or in part in the proceeding, or whose substantial interests will be affected
by proposed agency action.” Fla. Stat. §120.052(13)(b); see also F.A.C. §25-22.039. The
initiation of formal proceedings, as the Reynolds have done here, is “appropriate when a person
complains of an act or omission by a person subject to Commission jurisdiction which affects the
complainant’s substantial interest and which is a violation of a statute enforced by the
Commission, or of any Commission rule or order.” F.A.C. §25-22.036(2).

In the above-styled action, the parties are Reynolds, KES, Monroe County, and
NNKPOA. These parties are either actively seeking to connect to power lines in the case of
Reynolds and the NNKPOA, the owner of the lines in the case of KES, or the entity whose
ordinances are causing KES to prevent the Reynolds’ connection to the power lines in the case of
Monroe County. Unlike the current parties to the action, Putney is not seeking to connect, does
not own the power lines or the property on which the power lines are located, and is not a

governmental entity and so; she has no legal interest which can be addressed by the PSC.

' None of which actually approach Putney’s property.
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To demonstrate standing to intervene as a party in an administrative agency proceeding, a
petitioner must demonstrate: (1) that he will suffer an injury in fact which is of sufficient
immediacy to entitle him to a hearing under the Administrative Proceedings Act (“APA”); and
(2) that his substantial injury is of a type or nature which the proceeding is designed to protect.
See Accardi v. Department of Environmental Protection, 824 So.2d 992, 996 (Fla. 4" DCA
2002) (quoting Ameristeel Corp. v. Clark, 691 So.2d 473, 477 (Fla. 1997); Agrico Chem. Co. v.
Dep’t of Envtl. Regulation, 406 So.2d 478, 482 (Fla. 2d DCA 1981)). The first element pertains
to the degree of injury whereas the second deals with the nature of the injury. See Mid-
Chattahoochee River Users v. Florida Dept. of Environmental Protection, 948 So.2d 794, 797
(Fla. 1* DCA 2006) (citing Agrico. Chem. Co., at 482)). The intent of this test is to prevent
parties from intervening in a proceeding where those parties’ substantial interests are totally
unrelated to the issues to be resolved in the administrative proceedings. See Mid-Chattahoochee
River Users, at 797 (citing Gregory v. Indian River County, 610 So.2d 547, 554 (Fla. 1 DCA
1992)).

1. Putney will not suffer an injury in fact if Reynolds are successfull in the above-
styled action.

Putney has failed to satisfy the first prong of the Accardi test, namely that she will suffer
an injury in fact which is of sufficient immediacy to entitle her to a hearing under the APA. See
Accardi, at 996. Black’s Law Dictionary defines the term “injury in fact” as “[a]n actual or
imminent invasion of a legally protected interest, in contrast to an invasion that is conjectural or
hypothetical.” Black’s Law Dictionary, Second Pocket Ed., ©1996. In her Amended Petition,
Putney asserts: “...the quality of life in which she has invested substantial resources and the
environment upon which this quality of life depends would be adversely and irreparably

impacted by the extension of commercial electricity to No Name Key.” Amended Petition, pg. 3.
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Further, Putney asserts: “...the installation of poles, wires and streetlights would adversely
affect the scenic beauty, wildlife and view of the night sky on No Name Key.” Amended
Petition, pg. 3. |

In this case, there is no legally protected interest that will be imminently invaded as a
result of this case. First, Putney’s allegations are unfounded and opinionated assertions as to the
effect commercial electricity will have on her. She offers only anecdotal evidence of her and her
“now deceased” husband’s experience with Key Largo in 1983 as support for her assertion that
No Name Key will experience a similar explosion upon the arrival of utility service to the island.
However, the above-styled action is no longer an action to bring commercial power to No Name
Key. Powered electric utility lines are and have been present on No Name Key since August,
2012. Instead, this is an action to allow a property owner to connect to the already-present lines
and receive commercial electric power.

Putney is not the owner of the Property at issue, and the one parcel of property she owns
on No Name Key is, in fact, on a completely different part of the island. She also does not own
the properties of the members of the NNKPOA, all of which also wish to connect to commercial
electric power. Despite her ownership of only one parcel out of forty-three (43), Putney clearly
feels entitled to impose her own preferences upon the overwhelming majority of property owners
on No Name Key who desire commercial electric power. She has no legal interest in the other
owners’ properties; she just does not want commercial power available on No Name Key. Her
visions of doom and passionate pleas to prevent commercial electricity aside, she has no legal
interest in the connection of Reynolds to KES’ power lines, and, as such, will not be injured by

Reynolds’ desired connection to KES’ power lines.



Furthermore, Putney argues that the extension of commercial power infrastructure to No
Name Key would render property on No Name Key more valuable. See Amended Petition, pg.
42 While Reynolds does not stipulate that Putney is correct in concluding that commercial
electric power will make their property more valuable, Putney may be one of the few people in
the country who views an increase in her property value as something injurious rather than
beneficial.

Finally, Putney is not obligated to connect to commercial electrical service and therefore
the existence of commercial electricity would not render Putney’s solar investment a loss.
Putney is, of course, fully capable of keeping her own property off of the grid. She just cannot
require that everyone else on No Name Key do the same. Thus, the “injuries” presented in
Putney’s Amended Petition are not injuries in fact of sufficient immediacy to entitle her to a
hearing before the PSC, and her Amended Petition should be denied.

2. Assuming, arguendo, that Putney is able to satisfy the first prong of the Accardi
test, any such injury established is not of the type which the PSC is designed to
protect against.

The alleged injuries and negative effect commercial electrical service will have on Putney
is not the type of effected interest for which the Public Service Commission’s complaint process
and formal proceeding process were designed to protect. Nowhere in the enabling legislation of
the PSC does it appear that scenic beauty and quality of life is a concern of the PSC. Rather, the
rules and regulations of the PSC towards electric service by electric public utilities are intended

to define and promote good utility practices and procedures, adequate and efficient service to

2 “The extension of commercial power infrastructure to No Name Key would promote secondary
growth impacts on the island by rendering the land more valuable and more attractive to
development.”



public at reasonable costs, and to establish the rights and responsibilities of both the utility and
the customer. See F.A.C. §26-6.002(1).

Furthermore, the PSC is not intended to cater to the irrational paranoia of potential future
development expressed by a single property owner on No Name Key, who is not even the owner
of the property which is at issue in this matter. Instead, the purpose of the PSC is to ensure that
Florida’s consumers receive utility service in a safe, reasonable, and reliable manner. In doing
so, the PSC exercises regulatory authority over utilities in three key areas: (1) rate base/economic
regulation; (2) competitive market oversight; and (3) monitoring of safety, reliability and service.

The above-styled action is an action seeking authority from the PSC to engage in activity
subject to PSC jurisdiction and complaining of an act or omission by an entity subject to Florida
PSC jurisdiction which affects Reynolds’ substantial interests and which is in violation of statute
enforced by the PSC and PSC order. This action is an action under the Territorial Agreement to
require KES to allow Reynolds to connect to KES’ power lines. Article 6 of the Territorial
Agreement, Construction of Agreement, Section 6.1 of the Territorial Agreement expressly
provides that:

It is hereby declared to be the purpose and intent of the Parties that this
Agreement shall be interpreted and construed, among other things, to further the

policy of the State of Florida to: actively regulate and supervise the service
territories of electric utilities; supervise the planning, development, and
maintenance of a coordinated electric power grid throughout Florida: avoid
uneconomic duplication of generation. transmission and distribution facilities:
and to encourage the installation and maintenance of facilities necessary to
fulfill the Parties’ respective obligations to serve the citizens of the State of
Florida within their respective service areas. (Emphasis added).

Moreover, KES’ obligation to serve the citizens of the State of Florida within its
respective service area is expressly stated in the Territorial Agreement’s Section 0.2 and its

enabling legislation. KES’ enabling legislation states:
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“the full, complete and exclusive power and right to manage, operate, maintain,

control, extend, extend beyond the limits of the City of Key West, Florida. in
Monroe County Florida, the electric public utility owned by said city, including

the maintenance, operation, extension, and improvement thereof, and including all
lines, poles, wires, mains, and all additions to and extension of the same . ..”

See Chapter 69-1191, Laws of Florida (1969) (Emphasis added).

KES, pursuant to the State of Florida’s enabling legislation, its Territorial Agreement and
incorporated Territorial Service Area, has an affirmative obligation to provide electrical service
to customers in its service area. This action is just to require KES to do so and Monroe County
to cease its efforts to prevent KES from fulfilling its duties under the Territorial Agreement.
Putney’s desires to keep No Name Key in its current condition are not within the purview of the
PSC.

Conclusion

Putney’s Amended Petition to Intervene should be denied as Putney does not have a
substantial interest in the instant matter, nor does the instant matter affect a substantial interest of
Putney. Putney’s Petition fails to provide sufficient evidence of an injury which would meet the
standard set forth by the Accardi Court. As such, Putney has failed to establish that she will
suffer an injury in fact which is of sufficient immediacy to entitle him to a section 120.57
hearing, and that her injury is of a type or nature which the proceeding is designed to protect.

WHEREFORE, Complainants ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS respectfully request the Commission enter an Order denying ALICIA
ROEMELLE-PUTNEY’S Amended Petition to Intervene and granting such other, further relief

the Commission may deem appropriate.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served by
Electronic Mail to the attached Service List this 25" day of March, 2013.
Respectfully submitted,

SMITH | OROPEZA, P.L.

138-142 Simonton Street

Key West, Florida 33040

Telephone: 305-296-7227

Facsimile: 305-296-8448

Primary Email: bart@smithoropeza.com

Secondary Email: greg@smithoropeza.com

keilina@smithoropeza.com

/s/ Barton W. Smith, Esq.

Barton W. Smith, Esq.
Florida Bar No. 20169
Gregory S. Oropeza, Esq.
Florida Bar No. 56649

SERVICE LIST
Robert B. Shillinger, Esq. Nathan E. Eden, Esq.
MONROE COUNTY ATTORNEY’S OFFICE NATHAN E. EDEN, P.A.
1111 12" Street, Suite 408 302 Southard Street, 205
Key West, Florida 33040 Key West, Florida 33040
Primary Email: Howard- Primary Email: neecourtdocs@bellsouth.net
derek@monroecounty-fl.gov
Secondary Email: Dastugue-
laurie@monroecounty-fl.gov
Andrew M. Tobin, Esq. Robert N. Hartsell, Esq.
ANDREW M. TOBIN, P.A. ROBERT N. HARTSELL, P.A.
P.O. Box 620 Federal Tower Office Building
Tavernier, Florida 33070 1600 S. Federal Highway, Suite 921
Primary Email: tobinlaw@terranova.net Pompano Beach, Florida 33062
Secondary Email: tobinlaw2@gmail.com Primary Email: Robert@Hartsell-Law.com
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition of Florida) DOCKET NO. 910765-EU
Keys Electric Cooperative ) ORDER NO. 25127
Associlation, Inc. and the utility) ISSUED: 9-27-91
board of the City of Key West for) 70 ¥
approval of a territorial ) e
agreenent. . ) 'z

)

The following Commissioners participated in the disposition of
this matter:

THOMAS M. BEARD, Chairman
SUSAN F. CLARK
J. TERRY DEASON
MICHAEL McK. WILSON

NOTICE_OF PROPOSED AGENCY ACTION
ORDER APPROVING TERRITORTAL AGREEMENT
BY THE COMMISSION: '

NOTICE is hereby given by the Florida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
adversely affected files a petition for a formal proceedlng,
pursuant to Rule 25-22.029, Florlda Administrative Code.

On July 10, 1991, Florida Keys Electric Cooperative (FKEC) and
city Electric System (CES) filed with this Commission a joint
petition seeking approval of a territorial agreement executed by
the parties on June 17, 1991. The joint petition was filed
pursuant to Rules 25-6.0439 and 25-6.0440, Florida Administrative
Code.  The territorial agreement including its terms and conditions
and the identity of the geographic areas to be served by each
utility are shown in Appendix A. There will be no facilities
exchanged or customers transferred as a result of the agreement.

. The service areas of the parties with the unique typography of
the Florida Keys affords a rational for the boundary between the
parties. Neither party has any distribution facilities located in
the territory of the other party, and neither party will construct,
operate, or maintain distribution facilities in the territory of
the other party.

The agreement does not, and is not intended to prevent either
party from providing bulk power supply to wholesale customers for
resale wherever they may be located.

DOCIMENT yuUMBER-DATE

EXHIBIT A
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ORDER NO. 25127
DOCKET NO. 910765-EU
PAGE 2 '

Having reviewed the joint petition, the Commission finds that
it satisfies the provisions of Subsection 366.04(2)(d), Florida
Statutes and Rule 25-6.0440, Florida Administrative Code. We also
find that the agreement satisfies the intent . of Subsection
366.04(5), Florida Statutes to avoid further uneconomic duplication
of generation, transmission, and distribution facilities in the
state. We, therefore, find that the agreement is in the public
interest and should be approved. '

In consideration of the above, it is

ORDERED by the Florida Public Service Commission that the
joint petition for approval of the territorial agreement between
Florida Xeys Electric Cooperative and City Electric System is
granted. It is further

‘ ORDERED that the territorial agreement and attachment are
incorporated in this Order as Appendix A. It is further

ORDERED that this Order shall become final unless an
appropriate petition for formal proceeding is received by the
Division of Records and Reporting; 101 East Gaines Street,
Tallahassee, Florida 32399-0870, by the close of business on the
date indicated in the Notice of Further Proceedings or Judicial
Review. - T

By ORDER of the Florida Public Service Commission, this
27th day of SEPTEMRER ¢ 1991 .

Division of Récords and Reporting
(SEAL)

MRC:bmi
910765.bmi

EXHIBIT A



ORDER NO. 25127 .
DOCKET NO. .210765-EU
PAGE 3

NOTICE OF FURTHER PROCEFEDINGS OR JUDICIAL, REVIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review w1ll be granted or result in the relief
sought.

The action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person whose substantial
interests are affected by the action proposed by this order may
file a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This
petition must be received by the Director, Division of Records and
Reporting at his office at 101 East Gaines Street, Tallahassee,
Florida 32399-0870, by the close of business on

10/18/91 .

In the absence of such a petition, this order shall become
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.

If this order becomes final and effective on the date
described above, any party adversely affected may request judicial
review by the Florida Supreme Court in the case of an electric, gas
or telephone utility or by the First District Court of Appeal in
the case of a water or sewer utility by filing a notice of appeal
with the Director, Division of Records and Reporting and filing a
copy of the notice of appeal and the filing fee with the
appropriate court. This filing must be completed within thirty
(30) days of the effective date of this order, pursuant to Rule
9.110, Florida Rules of Appellate Procedure. The notice of appeal
must be in the form specified in Rule 9.900(a), Florida Rules of
Appellate Procedure.

EXHIBIT A



APPENDIX A
ORDER NO. 25127
DOCKET NO. 910765-EU

PAGE 4
L = ( (
AGREEMENT
- Section 0.1 -Tﬂis AGR@EMENT, made and ‘entered’ into-‘this
I71™ day of TUuNE . 1991 by and between the

, regulatlon pursuant to Chapter 366 Florxda Statutes and whlch':-

are collectxyely referred to in- this Agreement as the- 'Part1es'-

Utility Board of the City of Key West, using the trade name “"City

-Electric System," (referred to in this Agreement as “CES")

organized and existing undeér the laws of the State of Florida and

an electr1c utility as deflned in Chapter 366. 02(2) FlorLda

y'sta;utes, and Florzda Keys Electrxc COOperatlve Assocxatxon, Inc. f a

R ~¢

"(referred to in- thls Agreement as-"FKEC"), a rural electric’

cooperative organized and existing under Chapter 425; Florida
Statutes, and Title 7, Chapter 31, United States Code and an
electric utility as defined in Chapter 366.02(2), Florida:

Statutes, each of whose retail service terrxtorxes are subject to

v oa..
AR

Y

s e e ”
P

WITNESSETH:

Section 0.2: WHEREAS, the Parties are authorized,
empowered and obligated by their corporate charters and the iaws
of the State of Florida to furnish electric service to persons
requesting such service within their respective service areas;
and

Seation 0.3: WHEREAS, each of the Parties presently

EXHIBIT A




ORDER NO. 25127
DOCKET NO. 310765-EU

PAGE S
B ( . C
z Agreement /CES /FKEC
Page 2

Sncuon 0 4- WHBRBAS, alhhough che respectxve service

L R - . e .o

8

areas of the Parties are conuguous, cheir respectlve ateas have

an existing and natural boundary between Knight Key and Little

SR ‘g

Duck Key, which boundafy is intersected by the Seven Mile Bridge,
and |
'Section 0. 5'-' WBERBAS, the unique geographz.c locar.x.on of -

t.he serv:.ce areas -of’' the Partxes and the um.que topogtaphy of the

-

E‘lorzda Keysz affords a- ranona '.and non—controvers:.al bounda:y

- LR e ..~,.-."—_.- EIRN e

By 2 . . LI

between the Partles, and

Section 0.6: WHEREAS, the Parties desire to6 minimize their
costs to their respective rate payers by avoiding duplication of

. géeneration, transmission, and distribution facilities, and by AR

avoidxng tbe ‘costs of hugauon that may result. in territonal

X dxsputes, angd -

Sectlon 0.7: ) WHBREAS, the Par:t_les desu:e to ayou:l adverse

i

T e, et - RTSERN e T e

ecblogmal and enviromental cbnsequences that may result when

competxng utilities attempt to expand their service facilities

into areas. uhére other utilities have also constructed service
facilities; and ‘
Section 0.8: WHEREAS, The Florida Public Service
Comuission (referred to in this Agreement as the "Commission®),
has previéusly'recog'niz-ed’ that duplication of facilities results
in needless and wasteful expenditures and may create hazardous

creare wer. Situations, detrimental to the public interest; and

EXHIBIT A




ORDER NO. 25127
DOCKET!iNQ. 910765-EU

PAGE 6
Do ( - C
Agreement /CES /FKEC
Page 3

) Sectxon 0 9:. WHBRBAS. .the Partxes des:.re to avoxd ,and>, ’

elluu.nate the c1rcunstances giving rise to potem:xal duplxcat:.on
of facilities and hazardous situations, and toward that end have
e;tablished a Territorial Bound'ary Line to delineate their
respective retail Territorial Areas; and

Section 0.10: WHEREAS, the Comamission is empowered by

‘. Secuon 366 04(2)(d). Piorida ‘Statutes, to approve and enforce

ter.titorial agreement:s between electnc unlxtr_es, has recogmzed .

f.he w1sdom of such agteements, and has held that such agreement.s,
subject to Commission approval, are advxsable in proper
circumstances, and are in the public interest:

Section 0.11: NOW, THEREFORE, in consideration of the

-

premisés aforesaid and the mutual covenants and agreuent.s herein

.o sel; forth the Parues agree as follows-

ARTICLE 1
DEFINITIONS

Section 1.1: Territoriél Boundary Line. As used in this

Agreement, the term "Territorial Boundary Line"™ shall mean the
boundary line shown on the map attached hereto as Exhibit "a”®,
which differentiates and divides the FKEC Territorial Area and
the CES Territorial Area.

Section 1.2: FKEC Territorial Area. As used in this

Agreement, the term “FKEC Territorial Area” shall mean the
geographic areas of Monroe County shown on Exhibit "A" designated

EXHIBIT A
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"FKEC" and the .balance -of the geogtapm.c a:ea of Honroe cOunty,
not shown -on Exhibit rar which lies Nort:h by Northeast of the
Territorial Boundary Line.

Section 1.3: CES Territorial Area. As used in this

' Agreement, the term “CES ‘terntonal Axea® shall mean the
geographic areas of Monroe County, shown on Exhibit “AT",

1'.:'des1gnated “CES' and the balance oE t;he gecgrapluc area of

' "»'-Honroe ,County nm: showh on E:xhi.b:.t: A wh).cb 11es SOuth by‘:v

Southwest ‘of the 'rerntonal Boundar:y -Line.

Section 1.4: Transmission Line. As used in this
Agreemenﬁ, the term “Transmission Line® shall mean any
Transmission Line of either Party having a rating of 69 kV or

grea!:er.

K

'Dlstnbut:.on ane of ell'.her Party havxng ‘a "‘rating of up to, but

not including 69‘kV.

Section 1.6: Person. As used in this Agreement, the terui
"Pérson” shall have the same inclusive meaning given to it in

Section 1.01(3), Florida Statutes.

Section 1.7: New Customer. As used in this Agreement, the
term “"New Customer” shall mean axiy Person that applies to either
FKEC or CES for retail-electric service after the effective date

of this Agreement.

EXHIBIT A

Sectionl 5.' D stributlon L:Lne. As used 1n thlS'

;_-'{:Ag-teement, the t_g ﬂ '!hstr1but10'n ane" -sha}.I nean an.rf“'__."';_

!
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‘Section 1.8: TEXisting Customer. - AS u"se:d ‘4n this
Agreemenr.,'the term “Existing Customer” shall mean any Person
receiving retail electric service from either FKEC or CES on the

effective date of this AGreement.

Section 1.9: End Use Facilities. As used in this
Agreement, the tem‘ *"end use facilities" means those‘ facilities
'-_'at a- geographic locat1on where t.he elecr.nc energy used by a

customer J,s ultz.mat.ely consumed.

ARTICLE 2

AREA ALLOCATIONS AND NEW AND EXISTING CUSTOMERS

Section 2.1: Territorial Allocations. During the term of

this’-‘Aéreement, FKEC shall have" the excluswe authonty t:o'
..£urm.sh retaﬂ. elgctnc servxce for end use w:.tlun the FKEC.

- Teri‘i‘. n.al Area and 'CES shall ‘have *the exclusxve authonty t.o'.'." o

furnish retail electric service for end use within the CES

Territorial Area.

Section 2.2: Service to New and Existing Customers. ‘The

Parties .agree that neither of them will knowingly serve or
attempt to serve any New or Existing Customer whose end-use
facilities are or will be located within the Territorial Area of

the other Party.

Section 2.3: Bulk Power for Resale. Nothing herein shall
be construed to prevent either Party from providing a bulk power

supply for resale purposes to any other electric utility

o . EXHIBIT A
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Further, no other Sect_xon or pr:ov:.slon of th:.s Agreement shall be
construed as applying to a bulk power supply for resale purposes.

Section 2.4: 'Service Areas of Other Utilities. This

Agteement between FKEC and. CES does not const.ltute an agreement

P - ‘e

'on -or allocatlon of any geogtaph:.c area of Monr:oe County, t.hat: is

curtently bezng prov1ded elect.nc serv1ce by electric utll).tr.es.

. not: -parties to thls Agree.ment. .-::' AL Y

Section 2.5: ' CES racllxtzes ‘in FKBC Terr1t0r1al Area-

The Parties agree that the location, use, or ownership of
transmission facilities by CES (or the use or right to the use of

'FKEC's transuu.ssxon fac:.lxtl.es) in FKEC s. Tetntorxal Area as-_

are, or will be, located 1n-FKEC's Territorial’ Area.

Section 2.6: Distribution Pacilities. Neither Party has

any distribution facilities located in the territorial area of
the other Party, and neither Party shall construct, operate, or
maintain distribution facilities in the Territorial Area of the

other Party.

Section 2.7: No Transfer of Customers. Neither Party has

"any customers located in the Territorial Area of the other Party
as of the date of this Agreement, and no <ustomers will be
transferred from one Party to the other by virtue of this

Agreement. . A - EXHIBIT A

def:l.ned het:eJ.n, shall no!: grant CES anry nght or authori,r_y, now .‘ . L

| SRR ._-.;;or 1n the future, .to serve any consume.rs uhOSe' jend- use’ £ac.\.1.it1es S
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" "ARTICLE 3

OPERATION AND MAINTENANCE

Section 3.1: Facilities to Remain. Electric facilities

which currently exist or are hereafter constructed or used by a
Party in conjunct:ion with its electric utility system, which are
du:ectly or 1ndxreetly used and useful in servu:e to it:s

..' customers 1.n Lts ’rerntomal Ar:ea, shall be allovwed to remaxn

. 'where su:uated and shall not be subJect to removal or’ ttansfer
hereunder except as provided in the Transmission Agreement dated
February 6, 1985 between the Parties or as provided in any
Successor agreement; provided, howéver, that such facilities
sAhall be operated and maintained in such a manner as-to minimize
interference with the operatiéns of the other 'Pafby.

- u el - -
3 e et et el e Lt = T
v e cofel D, e e s .

‘A'.,.t'"n_:':'t:': ' :._'-. .‘_ .::_.. P . ..'. ..”-"AR.“[-'-I.-CL.E‘,Q .'; -~ . -.:- N ) P

PREREQUISITE APPROVAL

Section 4.1: Commission Approval and Continuing

Jurisdiction. The provisions of and the Parties' performance of

this Agreement are subject to the regulatory authority of the

Commission. Approval by the 'Commission of the provisions of this
Agreement shall be an absolute condition precedent to the

validity, enforceability and applicability hereof. This

Agreement shall have no effect whatsoever until Commission : -

approval has been obtained, and the date of the Commission's

EXHIBIT A
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o order .granting. Commission approval :0f this, Agreement shalk be':

deemed to be t‘.he effectxve date of thJ.s Agreement. Any pr:oposed-
modification to this Agreement shall be submitted to the
Commission for prior approval. 1In addition, the Parties agree to . LT
Jointly petxt:.on the Commission to resolve any dispute concernxng
"’the provisions of tl'u.s Agreement or the Pattxes perfomance of

) thls Agreement. The Part1es recognxze that r.he Comm:.ssn.on "has

.-conq:xnuxng junsdlctlon to rev1ew th:.s Agreement dura.ng the tem;,.’.r'—'.',-."-' .

[ A e

hereof, and the Pattles agree to furnxsh the Comnussxon with such‘

reports and other mfor:mauon as requested by the Commission from

time to time.

Section 4.2: No Liability in the Event of Disapproval. 1In

the event approval of this Agreement pursuant to Sectlon 4.1

.hereof 'is not obtalned, neither: Party wlll have any cause of

.

actlon agalnst r.he other ansxng under t.h:.s- document. ... cL LT et

Section 4 3*"' Supersedes Prxor Agreements. Upon its

approval by the Commission, this Agreement shall be deemed to

specifically supersede any and all prior agreements between the
Parties defining the boundaries of their respect.xve Terctitorial

Areas in Monroe County.

ARTICLE S
DURATION

Section 5.1: This Agreement shall continue and remain in i

effect. for a period of thirty (30) years from the date of the

EXHIBITA

D ety
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.Comnussxon s initial Order: approving thxs Agreeme)lt, and shall be'.

automatically renewed for addit:.onal thirty (30) Year periods

unless either Party gives written notice to the other of its
intent not i:o renew at least six (6) months prior to the
expiration of any period; provided, however, that each sﬁch
renewal of this Agreement shall r:equxre prerequisite approval of
“.the, COmmission w:.th the same effeot as the ongxnal COmmssan
“'approval of thJ.s Agteement as requ:.red “and’ provxded for: 1n.-','.-'

Article 4 hereof.

ARTICLE 6

CONSTRUCTION OF AGREEMENT

Section 6 l1: Intent and Interpretation. It is hereby °

.'declared tq be the purpose ‘and intent of the Parnes that r.lns-

: ,'Agreement shall be 1nterpreted and consttued, among other thmgs. Ll DA

"to furthex: the polxcy of the ‘State of E‘lorlda toi actively’-
regulate and supervise the service territories of electric

utilities; supervise the planning, development, and maintenance

of a coordinated electric power grid throughout Florida; avoid
uneconomic duplication of generation, trans.miSSion and
distribution facilities; and to encourage the installation_ and
maintenance of facilities necessary'i:o fulfill the Parties*®
respective obligations to serve the citizens of the -State of

Florida within their respective service areas. ' -

D S

EXHIBIT A
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MISCELLANEOUS ' ]
Section 7.1: Negotiations. Regardless of any other terms

or conditions that ~may have been discussed during the
negot:.at.:.ons leading up to the execution of th:.s Agreement, the
only temms or coanditions agreed upon by the part:.es are those-set
for.th herexn, and no alteratxon, modxfxcation, enlargement ot:
s,upplement to thl,s Agreement shall be bl.ndlng mupon eu:her o£ the o
Partxes hereto unless the same shall be in wrxt;ng. attached
hereto, signed by both of the partles and approved by the
Commission in accordance with Article 4, Section 4.1 hereof.

Section 7.2: Successors and Assigns: for Benefit Only of

Parties. This Agreement shall be binding upon the Parties hereto

and their tespectiv‘e succes'sors and assigns. Nothing in this °

__Agreeaent.,' express or 1mplxed, 1s J.ntended, 0!: shall be}‘

- ,--.-, .- P - <

bnsttued, to COnfer upon or: nge' to” any petsqn other than the;""'“

Part1es hereto, or their respective successors or assigns, any

right, remedy, or ‘claim under or by reason of this Agreement, or
any'provision‘or condition hereof; and all of the provisions,
representations, covenants, an& conditions herein contained shall
inure to the sole benefit of the Parties or their respective

SUCCessors or assigns -

Section 7.3: Notices. Notices given hereunder shall be

deemed to have been given to FKEC if mailed by certified mail,

postage prepaid to

EXHIBIT A

SERT S S
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Florida Keys Blectrlc Cooperatlve Assocxat1on, Iné.
91605 Overseas Highway
Tavernier, Florida 33070
and to CES if mailed by certified mail, postage prepaid to:
General Manger
City Electric System
P. 0. Box -6100
Key West, Florida 33041- 6100

The person or address to which such notice shall be mailed may,

provided.

Section 7.4: Petition to Approve Aqreemeant. Upom full

execution of this Agreement by the Parties, the Parties agree to
jointly file a petition with the Commission seeking approval of
this Agreement, and to cooperate with each other and the

Commisszon 1n the subm1351on of such documents and. exhxbxts as

IN WITNESS WHEREOF, the Parties hereto have caused this
Agreement to be executed in duplicate in their respective
corporate names and their corporate seals affixed by their duly

authorized officers on the day and year first above written.

EXHIEIT A

'at any tlme, be changed by desmgnatlng a new person or address z?

'?and glvzng notxqe thereof in wrxtlng in the manner herexn'

‘:are zeasonably required to support the petxtlon',;??.*gi T R
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ATTEST: - UTILITY BOARD OF THE CITY OF
KEY WEST, "CLTY ELECTRIC SYSTEM"

WWW&,—- By: éla&@‘—,’(%

18!

.Rdbert R. Padron, . William T. Cates
Secretary ’
: Title: Chairman
(SEALY ~ -
ATTEST: ?LORIDA KEYS ELECTRIC COOPERATIVE

ASSOCIATION, INC.

LTt / é@ww%'

R. L. Barnes, Secr:et.?r:y . d..L SchWattz -
AR .f"-.'t el o ‘Ts.tle..-' C Ptestdent N
(SEAL) '

EXHIBIT A
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United States Department of the Interior

FiISH AND WILDLIFE SERVICE
South Florida Ecological Services Office
1339 20" Street
Vero Beach, Florida 32960

October 15,2010

)

Dale Finigan

Keys Energy Services

1001 James Street

Post Office Box 6100

Key West, Florida 33040-6100

Service Federal Activity Code: 41420-2009-TA-0539
Date Received: August 12,2010
Project: No Name Key Extension of
Electrical Service
County: Monroe

Dear Mr. Finigan:

The Fish and Wildlife Service (Service) has reviewed your biological assessment and letter
dated, July 9, 2010 and August 11, 2010, respectively, and other information submitted by the
Keys Energy Services (KES), on behalf of various property owners on No Name Key, for the
project referenced above. We understand Monroe County (County) has advised KES the project
requires our review in accordance with the Big Pine Key Habitat Conservation Plan (HCP).

PROJECT DESCRIPTION

According to your documents, KES is proposing to extend electrical services to No Name Key,
Monroe County, Florida, via overhead power lines. The project would include 61 concrete
utility poles and an electrical system line placed within existing right of way (ROW) owned by
the County or private land. Placement of power poles will occur largely on existing scarified
ROW and will be set back 6 feet from roadways. No clearing of native vegetation will occur as a
result of the proposed project; however minimal trimming of overhead tree limbs may occur
during initial system installation. No ancillary facilities will be developed on No Name Key.
This design would be able to provide power for up to 43 potential residential customers and a
single commercial customer. However, Monroe County has stated no new developments are
anticipated on No Name Key as a result of this additional electricity.

THREATENED AND ENDANGERED SPECIES

In your Biological Assessment, KES has determined the project may affect, but is not likely to
adversely affect, the endangered Key deer (Odocoileus virginianus clavium), endangered Lower
Keys marsh rabbit (Sylvilagus palustris hefneri), endangered silver rice rat (Oryzomys palustris
natator), threatened eastern indigo snake (Drymarchon corais couperi), threatened Stock Island
tree snail (Orthalicus reses), endangered Key tree cactus (Pilosocereus robinii) and threatened

TAKE PRIDE"& vd
INAMERICASRSY
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Garber’s spurge (Chamaesyce garberi). In addition, KES has made a determination the project
may affect, but is not likely to adversely affect designated critical habitat for the silver rice rat.

During an August 4, 2010, site visit to No Name Key, KES and Service staff discussed a number
of avoidance and minimization measures that will be implemented throughout construction and
long-term maintenance to further reduce the proposed project’s impact on listed species, as follows:

1.
2.

Poles will be placed near paved roads to avoid and minimize disturbance to native habitats.

The project was designed to allow for flexibility in pole placement. The distance
between poles was extended to the maximum practical amount in order to reduce total
pole count. In addition, pole locations in all areas (except corner poles) are flexible to
allow the individual poles to be placed so as to avoid the permanent removal of native
vegetation and minimize trimming.

This flexibility will greatly reduce potential impacts to Garber’s spurge, which has been
documented along the roadsides of Old State Road 4A as recently as 2008. Surveys
conducted by KES in April and May 2010 did not locate the plant on at each proposed pole
location or in the immediate vicinity of each pole. However, even at the time of installation
KES has agreed to reposition the pole locations in order to avoid the species should it be
encountered. Therefore the avoidance measures detailed in the Garber s Spurge Protection
Plan (see attached) will be conducted by a qualified biologist during system installation

and all pole maintenance. If the plant is encountered, the pole will be repositioned.

The poles that will be employed are taller than normal residential poles thereby allowing
power line placement to occur above the vegetation. Pole heights of 45 feet will be used
to minimize initial and yearly re-occurring tree trimming.

. No vegetative trimming will be conducted until all poles are placed and the power lines

are strung. This will allow KES to trim only those branches that will actually obstruct the
power lines, thereby minimizing vegetation removal to the maximum extent.

The only self-sustaining population of the Stock Island tree snail with long-term viability in
the Lower Florida Keys is located in the hardwood hammock south of Old State Road 4A
on the eastern side of No Name Key, and may occur on trees within the ROW. Therefore
the avoidance measures detailed in the Stock Island Tree Snail Protection Plan (see attached)
will be conducted by a qualified biologist, during system installation and all pole maintenance.

Poles will only be placed at residences that have requested power, thereby reducing the
scope of the overall project.

High strength concrete poles, storm-rated at 148 MPH, will be employed to reduce
replacement intervals and subsequent maintenance.

Best management practices for construction impacts will be implemented, including
placement of silt fence around all pole location area, removal of all spoils off-site,
securing trash, and minimal staging of construction equipment and supplies.

EXHIBITB
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10. KES will conduct pre-construction training with all contractors and KES staff working on
the project regarding the presence of listed species. Training will be provided by a
qualified biologist familiar with lower keys wildlife and environmental regulations.

11. Standard Protection Measures for the Eastern Indigo Snake (see attached) will be
implemented during construction activities.

12, Best management practices will be implemented to prohibit feeding of key deer either
intentionally or unintentionally by work crews during construction activities and lunch
breaks, as well as traffic control measures to avoid deer-vehicle collisions during
construction activities.

Based on the best currently available scientific and commercial information, as well as the
avoidance and minimization measures outlined above and within the biological assessment, the
Service concurs with your view that the proposed extension of electrical service to No Name
Key is not likely to adversely affect the Key deer, Lower Keys marsh rabbit, silver rice rat,
eastern indigo snake, Stock Island tree snail, Key tree cactus, or Garber’s spurge and formal
consultation is not required.

Reinitiation of consultation may be necessary if: (1) modifications are made to the project;
(2) additional information involving potential effects to listed species becomes available; or (3) a
new species is listed, or if critical habitat is designated that may be affected by the project.

Thank you for your cooperation in the effort to protect federally listed species. If you have any
questions regarding this project, please contact Mark Salvato at 772-562-3909, extension 340.

Field Supervisor
South Florida Ecological Services Office

Enclosures

cc: w/o enclosures (electronic only)

Florida Keys Aqueduct Authority, Key West, Florida (Jim Reynolds)

Monroe County Government, Key West, Florida (Roman Gastesi, Suzanne Hutton, Mark Rosch)
Service, Washington, DC (Katie Niemi)

Service, Big Pine Key, Florida (Anne Morkill)

Service, Atlanta, Georgia (Cynthia Bohn)

FDCA, Tallahassee, Florida (Rebecca Jetton)
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STANDARD PROTECTION MEASURES FOR THE EASTERN INDIGO SNAKE

An eastern indigo snake protection/education plan shall be developed by the applicant or
requestor for all construction personnel to follow. The plan shall be provided to the
Service for review and approval at least 30 days prior to any clearing activities. The
educational materials for the plan may consist of a combination of posters, videos,
pamphlets, and lectures (e.g., an observer trained to identify eastern indigo snakes could
use the protection/education plan to instruct construction personnel before any clearing
activities occur). Informational signs should be posted throughout the construction site
and along any proposed access road to contain the following information:

a. a description of the eastern indigo snake, its habits, and protection under Federal
Law;

b. instructions not to injure, harm, harass or kill this species;

c. directions to cease clearing activities and allow the eastern indigo snake sufficient
time to move away from the site on its own before resuming clearing; and,

d telephone numbers of pertinent agencies to be contacted if a dead eastern indigo

snake is encountered. The dead specimen should be thoroughly soaked in water
and then frozen.

If not currently authorized through an Incidental Take Statement in association with a
Biological Opinion, only individuals who have been either authorized by a section
10(a)(1)(A) permit issued by the Service, or by the State of Florida through the Florida
Fish Wildlife Conservation Commission (FWC) for such activities, are permitted to come
in contact with an eastern indigo snake.

An eastern indigo snake monitoring report must be submitted to the appropriate Florida
Field Office within 60 days of the conclusion of clearing phases. The report should be
submitted whether or not eastern indigo snakes are observed. The report should contain
the following information:

a. any sightings of eastern indigo snakes and
b. other obligations required by the Florida Fish and Wildlife Conservation
Commission, as stipulated in the permit.

Revised February 12, 2004
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Stock Island Tree Snail and Garber’s Spurge Impact Avoidance Procedures

Keys Energy Services Power Line Installation and Maintenance

No Name Key, Monroe County

Prepared for:

No Name Key Property Owners Association
32731 Tortuga Lane
No Name Key, Florida 33043

Prepared by:

Terramar Environmental Services, Inc.
1241 Crane Boulevard

Sugarloaf Key, Florida 33042

(305) 393-4200 FAX (305) 745-1192
terramar@bellsouth.net

August 9, 2010
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Introduction

The Stock Island Tree snail (Orthalicus reses reses) is a Federally listed Endangered moilusk that occurs
throughout the Florida Keys. A population of this snail was introduced onto No Name Key in 1996 from
Key Largo, and that population may persist in areas of hardwood hammock. Garber’s spurge
(Chamaesyce garberi) is a small plant also Federally-listed as Endangered that occurs throughout South
Florida, and occurs in pine rocklands, hardwood hammocks and also on disturbed roadsides. It is known
to occur on No Name Key where it occurs on the limestone road shoulders.

Keys Energy Services (KEYS) is installing elecirical power to No Name Key using concrete power poles
and overhead electric lines. The proposed project consists of extending existing electrical service from
Big Pine Key to No Name Key, where no electrical service currently exists. The project will employ a
total of 61 utility poles located within existing right of way (ROW) owned by Monroe County or on
private property. Power poles will be placed in the ROW within six feet of the edge of existing roadway
pavement using an auger truck and lift. Trimming of tree branches will be required for the initial
installation of the system and ongoing trimming will be required to maintain the system in perpetuity.

KEYS will implement measures specifically designed to avoid impacts to the Stock Island tree snail and
Garber’s spurge during the initial installation of the system as well as during the long-term maintenance
phase of the project.

Stock Island Tree Snail Relocation Procedures -

The Stock Island Tree snail may occur on lateral branches and tree trunks that may require trimming
during initial installation of the system as well as during ongoing maintenance. The following procedures
will be impiemented by KEYS during all tree trimming activities throughout the life of the project. These
procedures follow the procedures established by Deborah A. Shaw, Ph.D., Environmental Affairs
Manager for the Florida Keys Electric Cooperative and are based on many years of experience relocating
tree snails associated with the power distribution system on Key Largo.

General Requirements

All staff conducting tree trimming activities will be provided a copy of this protocol and be instructed on
tree trimming procedures on No Name Key by a qualified biologist. A qualified biologist is someone
with the appropriate combination of education and training that makes them competent to direct trimming
in a manner that avoids adverse impacts to tree snails. A qualified biologist will have direct experience in
the handling and relocation of tree snails in South Florida. All tree snails associated with the project will
be relocated including members of the genus Orthalicus and Liguus.

All limbs will be cut using hand-held trimming equipment such as a chain saw, power pruner or hand-
operated loppers. No trimming using mechanized equipment is authorized.
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Equipment Needed

High-quality loppers, cooler with sealed lid; clean spray bottle (plant mister type); source of fresh, clean
water; paper towels; plant clippers, bucket to carry snails.

Relocation Procedures

Tree branches will be trimmed and placed on the ground for inspection by a qualified biologist. Each
branch will be carefully inspected for tree snails, and any snails identified will be relocated. No tree
branches will be removed off-site or chipped until approved by the qualified biologist. The qualified
biologist will work directly with KEYS during trimming operations to ensure any tree snails are relocated

properly.
Tree snails identified during tree trimming operations will be in one of three conditions:

1) sealed on a branch, aestivating during dry and/or cold weather;
2) aestivating but detached from branch with protective seal broken;
3) active and moving about, normally in warm, wet weather;

Procedures for the three scenarios are discussed below.
Snails sealed on a branch or tree trunk:

As long as the protective seal is intact, the snail can be left on the branch for relocation. Clip the branch
with the snail attached. Trim extra twigs and leaves off of the branch leaving a forked branch to use as a
hanger. Removing the extra branches and twigs minimizes the wrong turns that the snail can make when
it awakens and leaves its twig to climb onto the new host tree and it makes it easier to handle the cut
branch.

The trimmed branch with snail still attached is then placed in an appropriate host tree and secured with
bio-degradable cotton string as needed. If the snail is sealed onto a branch that is too large to handle and
relocate, the snail will have to be removed from the tree bark. This can be done safely by spraying the
snail with clean fresh water which will soften the adhesive seal. After the seal softens, gently peel the
snail off the tree bark. This should be done by an experienced tree snail handler. The adhesive membrane
(seal) will be broken in this process so the snail will then have to be awakened to be relocated. See
procedures for detached snails below.

Tree snails detached from branch-or with broken protective seals:

Aestivating tree snails with broken protective seals will die of desiccation unless they are awakened by
being held in a warm, moist box for a period of time (usually a few hours). To awaken aestivating snails,
place them in a tree snail holding pen (cooler). On the bottom of the cooler lay two layers of clean paper
towels saturated with clean fresh water. Fill the cooler with cut fresh Pigeon plum, Cocoloba diversifolia,
branches with leaves attached. Pigeon plum is a favorite host tree for tree snails and the leaves stay fresh
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in the cooler for a long time. Spray the branches with water to keep the air in the cooler saturated. Spray
the protective membrane of each snail with clean fresh water. As it softens, peel it off to hasten the snail’s
awakening. Keep the drain plug open and keep the cooler lid open slightly to allow good air flow, but do
not allow snails to escape the cooler once they awaken. Once they are active, they can be placed in a new
host tree using the same technique described in the next section on active snails. Between uses, the cooler
should be thoroughly cleaned and dried as it will become contaminated with snail excrement and mucus.

Active snails:

If the weather is warm and humid, active tree snails can be easily relocated by simply spraying the bark of
the new host tree with clean fresh water. Place the snail on the wet bark and support it uatil it gets a firm
grip. The snail will climb up the tree and relocation is complete. If conditions are warm but dry, the snail
can still be released as it will simply reseal itself on the new tree as soon as it perceives the dry
conditions.

Garber’s Spurge Avoidance Procedures

Based on pre-construction surveys conducted at surveyed pole locations, Garber’s spurge is either not
present or extremely rare at proposed pole locations. Regardless, specific procedures will be
implemented during the installation of the 62 power poles that are designed to avoid impacting any
individual plants. These procedures include the following:

All staff conducting pole instalfation activities will be provided a copy of this protocol and be instructed
on pole installation procedures by a qualified biologist. A qualified biologist is someone with the
appropriate combination of education and training that makes them competent to direct pole installation in
a manner that avoids adverse impacts to Garber’s spurge. A qualified biologist will have direct
experience in the identification of Garber’s spurge and relevant construction management experience.

At each pole location, the work area will be delineated using staked silt fencing. This silt fencing will be
installed around the pole location to clearly identify the work area; no soil disturbance will occur outside
the work area. Work areas will be approximately 10° x 10° and will encompass the proposed pole
location with adequate room for installation and containment of spoils.

Once the work area has been staked, a qualified biologist will inspect each work area for the presence of
Garber’s spurge. If no plants are identified, work may proceed at that location. If a Garber’s spurge is
found within the work area, the pole location will be relocated by KEYS engineering staff to a suitable
adjacent location that will not result in impacts to Garber’s spurge. Once the new location has been
identified, a new work area will be established at this site. Any spurge identified outside a work area will
be marked using traffic cones and protected from impacts during the installation process.

All spoils from the auger process will be contained within the work area and be removed off-site for

appropriate disposal. Following pole installation, the work area will be raked smooth to restore the
original topography and the silt fence removed for disposal.
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Staging of supplies will not occur on the roadsides on No Name Key. Staging of project materials will
occur off-site at a KEYS facility and supplies will be transported to the island as-needed. KEYS will
maintain control over contractors during pole installation to ensure that the roadsides on No Name Key
are not adversely impacted by the proposed project.

EXHIBITB



