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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 
 
In re: Fuel and purchased power 
cost recovery clause and generating     Docket No. 180001-EI 
performance incentive factor.      Filed: May 11, 2018 
_____________________________/ 
 
 

THE FLORIDA INDUSTRIAL POWER USERS GROUP'S 
MOTION TO INCLUDE ISSUES RELATED TO PRUDENCE AND NEED 

 
 The Florida Industrial Power Users Group (“FIPUG”), pursuant to rule Rule 28-106.204, 

Florida Administrative Code (“FAC”), hereby moves this Commission for the entry of an order 

to include the following two issues in this docket: 

Proposed Issue One: Are the solar projects for which Florida Power & Light Company 

(“FPL”) seeks to recovery rates prudent (“The Prudence Issue”)? 

Proposed Issue Two:  Are the solar projects for which FPL seeks to recover rates needed 

(“The Need Issue”)? 

 The grounds for this motion are the following: 

1. On April 11, 2018, FIPUG participated in an informal meeting convened by 

Commission staff during which the parties and staff discussed disputed issues of fact to be 

determined in the above-referenced docket.  Before the informal meeting, FIPUG proposed in 

essence the Prudence Issue set forth above.  After the meeting, FIPUG proposed what is set forth 

above as the Need Issue.  

2. During the April 11, 2018 informal meeting, Commission staff indicated that it 

was disinclined to support the inclusion of the Prudence Issue because the 2016 Settlement 

Agreement (an accord reached by three of nine intervenors in FPL’s last rate case, and which 

FIPUG did not sign) expressly states the terms by which the Commission would consider FPL’s 
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proposed solar projects and its associated request for a rate increase. 

3. FPL did not take a positon on FIPUG’s proposed Prudence Issue at the informal 

hearing, but asked for an additional week to consider the matter.  A week later, on April 18, 

2018, FPL responded and stated its opposition to the Prudence Issue and the Need Issue.  FPL’s 

response is set forth below: 

As to the new issues proposed by FIPUG, FPL objects to both issues because they are 
unnecessary and inappropriate under the terms for SoBRA recovery prescribed by FPL’s 
settlement agreement (approved in Order No. PSC-16-0560-AS-EI).  We understand that 
FIPUG will have the opportunity to file a motion requesting that the Commission include 
those issues.  FPL will be prepared to respond.   
 

4. In support for its motion to include the Prudence Issue and Need Issues, FIPUG 

would note that section 366.06, Florida Statutes, provides in pertinent part that: 

 “All applications for changes in rates shall be made to the commission in writing under 
rules and regulations prescribed, and the commission shall have the authority to 
determine and fix fair, just, and reasonable rates that may be requested, demanded, 
charged, or collected by any public utility for its service. The commission shall 
investigate and determine the actual legitimate costs of the property of each utility 
company, actually used and useful in the public service, and shall keep a current record 
of the net investment of each public utility company in such property which value, as 
determined by the commission, shall be used for ratemaking purposes and shall be the 
money honestly and prudently invested by the public utility company in such property 
used and useful in serving the public, less accrued depreciation, and shall not include any 
goodwill or going-concern value or franchise value in excess of payment made therefor.” 
(emphasis added). 
 
5. The Commission should adhere to its statutory obligations, including a prudence 

review, regardless of the restrictive terms of the 2016 Settlement Agreement, when considering 

whether to increase customer rates for FPL’s solar/SoBRA projects.  Importantly, It has been 

judicially recognized that the prudence standard is routinely and regularly used when the 

Commission reviews utility costs and is engaged in ratemaking. See Southern Alliance for Clean 

Energy v. Graham 113 So. 3rd 742, 750 (Fla. 2013) (“Moreover, statutes and caselaw routinely 
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apply the prudence standard in the PSC context.” Citations omitted).  Undoubtedly, whether 

FPL’s decision to exercise its option to construct utility scale solar projects contained within the 

2016 Settlement Agreement and seek an attendant rate increase is prudent, and whether such 

solar projects are needed, are relevant issues to be considered in this proceeding.   

6. The Commission has long used a prudence standard of review when considering 

whether to increase customer rates.  The Commission has articulated its prudence standard as 

what a reasonable utility manager would have done, in light of the conditions and circumstances 

that were known, or should have been known, at the time the decision was made.  

7. In the upcoming review of FPL’s rate increase for its proposed solar/projects, the 

Commission should, as statutorily directed, conduct a prudence review and needs analysis to 

determine whether the solar/SoBRA projects for which FPL seeks to recovery additional rates 

from FIPUG members and other customers represent “money honestly and prudently invested by 

the public utility company in such property used and useful in serving the public”.  (emphasis 

added). 

8. Prompt consideration of the two issues sought to be raised and litigated by FIPUG 

is requested, so that its trial preparation and work product can be guided by the scope and 

breadth of the issues to be litigated in this docket. 

9. Given the factual background detailed above in which FPL stated its opposition to 

the inclusion of the Prudence Issue and the Need Issue as matters to be litigated in this case, and 

its helpful suggestion that FIPUG file a motion to seek appropriate relief from this Commission, 

FIPUG did not engage in the unnecessary step of ascertaining FPL’s position on the motion, 

since FPL made its position clear. 
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WHEREFORE, for the reasons set forth above, FIPUG respectfully seeks the entry of an 

order directing that the Prudence Issue and the Need Issues as framed above be included in this 

proceeding. 

  

 /s/ Jon C. Moyle   
 Jon C. Moyle, Jr. 
 Moyle Law Firm, P.A. 
 118 North Gadsden Street 
 Tallahassee, Florida 32301 
 Telephone: (850)681-3828 
 Facsimile: (850)681-8788    

 jmoyle@moylelaw.com 
 

 Attorneys for Florida Industrial Power Users Group 
  

mailto:jmoyle@moylelaw.com
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CERTIFICATE OF SERVICE 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to 

the following by Electronic Mail, on this 11th day of May, 2018: 
 
Suzanne Brownless 
Adria Harper 
Florida Public Service Commission 
Gerald L. Gunter Building 
2540 Shumard Oak Boulevard 
Tallahassee, Florida  32399-0850 
sbrownle@psc.state.fl.us 
aharper@psc.state.fl.us 
 

Ken Hoffman 
Florida Power & Light Company 
215 S. Monroe Street, Suite 810 
Tallahassee, Florida 32301-1858 
Ken.Hoffman@fpl.com 
 

  
James Beasley./J. Jeffry Wahlen/ 
Ashley M. Daniels 
Ausley & McMullen 
Post Office Box 391 
Tallahassee, Florida 32302 
jbeasley@ausley.com 
jwahlen@ausley.com 
adaniels@ausley.com 

Ms. Paula K. Brown 
Tampa Electric Company 
Post Office Box 111 
Tampa, Florida 33601 
regdept@tecoenergy.com 

  
Matthew Bernier 
106 East College Avenue, Suite 800 
Tallahassee, Florida 32301 
Matthew.bernier@duke-energy.com 

Dianne M. Triplett 
299 First Avenue North 
St. Petersburg, Florida 33701 
Diane.triplett@duke-energy.com 
 

  
John Butler/Maria Jose Moncada 
Florida Power & Light Company 
700 Universe Blvd. (LAW/JB) 
Juno Beach, FL  33408 
John.Butler@fpl.com 
Maria.Moncada@fpl.com 

Russell A. Badders/Steven R. Griffin 
Beggs & Lane 
Post Office Box 12950 
Pensacola, Florida  32591-2950 
rab@beggslane.com 
srg@beggslane.com 

  
Jeffrey A. Stone/Rhonda J. Alexander 
Gulf Power Company 
One Energy Place 
Pensacola, Florida 32520-0780 
jastone@southernco.com 
rjalexad@southernco.com 

J.R. Kelly/Patricia A. Christensen/Charles J. 
Rehwinkel/Erik L. Sayler 
Office of Public Counsel 
111 W. Madison Street, Room 812 
Tallahassee, Florida 32399 
Kelly.jr@leg.state.fl.us 
Christensen.patty@leg.state.fl.us 
Rehwinkel.charles@leg.state.fl.us 
Sayler.erik@leg.state.fl.us 
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Beth Keating 
Gunster, Yoakley & Stewart, P.A. 
215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301 
bkeating@gunster.com 

Mike Cassel 
Florida Public Utilities Company 
1750 S. 14th Street, Suite 200 
Fernandina Beach, Florida 32034 
mcassel@fpuc.com 

  
James W. Brew/Laura A. Wynn 
Stone Mattheis Xenopoulos & Brew, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
jbrew@smxblaw.com 
law@smxblaw.com 

Robert Scheffel Wright/John T. LaVia, III 
Gardner Bist Wiener Wadsworth Bowden Bush 
Dee LaVia & Wright, P.A. 
1300 Thomaswood Drive 
Tallahassee, Florida 32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 
 

         
 
         
        /s/ Jon C. Moyle   
        Jon C. Moyle  

   Florida Bar No. 727016 
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