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PROCEEDI NGS

CHAI RMVAN GRAHAM  (Okay. Let's go back around
and see what's not on nove staff.

ltem No. 2.

MR, TRI ERWEI LER:  Mor ni ng, Comm ssi oners.

Walt Trierweiler on behalf of Comm ssion staff.

Item No. 2, Docket 20180055-@QJ, Peopl es
petition for -- to resolve a territorial dispute
with the Gty of Leesburg and South Sunter Gas
Conpany. Before you today, the two issues are the
parties' request for oral argunent; and second, two
notions to dismss filed by Gty Gas and South
Sunter Gas.

And just a -- these are very interesting
I ssues, and a lot of different issues may cone up;
however, staff would like to rem nd the Comm ssion
that all inferences drawn fromthe petition nust be
made in favor of the petitioner.

And your consideration as to the sufficiency
of the petition nmay not properly go beyond the four
corners of the petition to determne if the
petition states a cause of action and is
sufficiently detailed to permt the Commssion to
grant the relief requested.

Those are the two 1 ssues. Qur recommendati on
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is five mnutes per side for oral argunent and
di sm ssal of the notion to dismss.

Subj ect to your questions, staff is prepared
ask any -- answer any that you ask.

CHAl RMAN GRAHAM  All right. So, | guess the
first question is: Do we give themthe ora
argunment? | think we should grant themthe five
mnutes to -- to make their argunent.

And since Sunmter Gas is the petitioner here, |
guess you guys are up first,

MR, SELF: Thank you, M. Chairman. M. Myle
and I will split our five m nutes, two-and-a-half
each. |I'mFloyd Self, of the Berger Singerman |aw
firm appearing on behalf of South Sunter Gas.

The bottomline here today is there is not and
wi Il not ever be a territorial dispute regarding
the present or future devel opnent wthin the
Vil | ages.

If you accept every fact as true within the
four corners of the Peoples' petition -- and we
note that there are sone factually-incorrect
statenents in that petition, such as the concl usion
that this area that's currently in dispute is
within their service area, which is not true

because there's no Conm ssion order that grants
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1 this territory to Peopl es.
2 And even if you ignore the Gulf Coast Culf
3 Power case and its discussion about conm ngl ed or
4 joining facilities and that territorial boundaries
5 shoul d not be established when it's uncl ear where
6 future growh is going to occur, the only thing --
7 the only thing that you need to know is that
8 Peoples Gas will never invest a single penny in the
9 Villages unless and until they have a signed
10 devel opnent agreenment with the Villages, nuch |ike
11 Leesburg currently has with the Vill ages.
12 You see, natural-gas service is a little
13 different than electric service when it cones to
14 t he busi ness decisions that nust be nade for |arge-
15 scal e devel opnents |like the Vill ages because,
16 wi t hout that devel opnent agreenent with the
17 devel oper, the Villages will build all-electric
18 homes and busi nesses, w thout any natural -gas
19 appl i ances, which is their right and which is what
20 the Villages has done over the |last several years,
21 with the exception of -- of the adjoining
22 nei ghbor hood being -- in terns of recent tine.
23 And wi t hout natural -gas appliances, there's no
24 need for Peoples to invest in transm ssion and
25 di stribution pipes to serve because there will not
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1 be any custoners to serve. So, there is no dispute

2 her e.
3 If we waste the next year litigating this, and
4 hypot hetically, at the end of the day, you assign
5 this area to Peoples Gas, Peoples is never going to
6 put in the first piece of pipe, nmake the first
7 dol I ar of investnent because the Villages wll
8 bui | d hones and business that are all-electric.
9 And since Peoples is never going to serve, that
10 neans that, today, Peoples cannot claimthat there
11 Is a territorial dispute.
12 So, to solve this problem there is a very
13 easy business de- -- business solution for you; and
14 that is, you should approve the notion to dismss
15 and direct the parties to solve this situation
16 because there is a business solution out there that
17 can nmutual ly benefit the Villages, Leesburg, and
18 Peopl es Gas.
19 Thank you.
20 CHAl RVAN GRAHAM M. Moyl e.
21 MR, MOYLE: Thank you, M. Chairman. Jon
22 Moyl e on behalf of the City of Leesburg. It's ny
23 privilege to represent the Gty of Leesburg.
24 They' ve been supplying natural gas to custonmers in
25 their area since 1959.
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1 Your staff correctly informed you with respect
2 to what's before you on a notion to dismss. You
3 do have to take allegations within the petition as
4 true and make inferences in favor of the
5 petitioner. And -- and that's the |legal standard.
6 But we contend, even with that |egal standard,
7 this petition should be dism ssed. What they
8 allege is they allege that a Leesburg line and a
9 Peopl es gas line crosses. And we think nore is
10 needed than a crossing of |ines.
11 And we think that is quite instructive. The
12 case that -- that M. Floyd Self rep- --
13 referenced, the Gulf Coast Corporation vs. Florida
14 Power, is very instructive. And that case was
15 deci ded by -- by three Comm ssioners who were very
16 wel | -regarded: Conm ssioner Johnson, Conm ssioner
17 Deason, and Commi ssi oner Cl ark.
18 And it -- it went through and | ooked and --
19 and cane to the conclusion that the comm ngling of
20 sone facilities doesn't necessarily nean that you
21 have a territorial dispute.
22 And there's a particular quote that I found
23 instructive. And it said -- it said, quote,
24 unquote, fromthe order: Carving up the two
25 counties, in this instance, wll not result in the
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1 nost - econom ¢ provi sion of electric service;
2 rather, drawing lines on the ground would result in
3 centralized planning, which is not the nost-
4 econom c way to determ ne the service area because
5 it does not take into account market forces, which
6 will dictate the manner in which sone of the
7 expansion of facilities is going to take pl ace.
8 This excerpt is -- is quite inportant to this
9 case because, as you heard, the Villages is a -- is
10 a large market force in Sunter County. There's a
11 ot of -- of information about the role the
12 Villages plays in driving the economcs in Central
13 Florida. They're in three counties.
14 And they have -- have nmade a decision -- they
15 represent a significant market force that the way
16 they're growing -- they're growing toward -- toward
17 Leesburg. And right now, the facilities are not
18 intermingled in a way that -- that constitutes a
19 territorial dispute.
20 So, respectfully, Peoples is -- is -- they did
21 sone devel opnent. It didn't go well for -- for
22 them It didn't go well for the Villages. And the
23 Villages said, we're not really interested in doing
24 busi ness for you.
25 And it shouldn't be, respectfully, the role of
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the regulator to cramdown the Villages the choice
of Peoples, particularly when there's not
intermngling of -- of natural -gas assets.

W're ready, willing, and able to serve. W
serve a facility nearby, a prison. And -- and
respectfully, you should let, as -- as
Conmm ssi oners -- Fornmer Conm ssioners Deason,

G ark, and Johnson did, let the market forces work
her e.

They are working. And let -- let the facts
devel op on the ground rather than getting involved
and having all these people spend a |lot of tine,
energy, effort, and noney to resolve sonething that
really is not a dispute.

Thank you.

CHAI RMVAN GRAHAM  Thank you, M. Myl e.

Peopl es, you have six-and-a-half m nutes.

MR. BROMWN: Thank you. Andy Brown for
Macf arl ane Ferguson in Tanpa, representing Peopl es.

| think it's inportant when we -- | think
everyone has al ready nentioned the fact that the
all egations taken in the petition nust be
considered to be true for purposes of a notion to
dismss. And that's very inportant.

You've heard a | ot of discussion about a | ot
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1 of issues that are outside the pleadings in this

2 case, a lot of issues that are not in the notions
3 to -- notions to dismss. But it's inportant that
4 the allegations in the pleadings -- in the petition
5 are to be considered as true.
6 The second thing to keep in mnd is that a
7 definition of a territorial dispute is rather
8 broad. In Regulation 25-7.047, it says:
9 Territorial dispute neans a di sagreenent as to
10 which utility has the right and obli- -- and the
11 obligation to serve a particul ar geographical area.
12 That is all it takes for a territorial dispute
13 to be established is that one party sinply says, we
14 have the right to be in this area. And that is
15 what has happened here.
16 Now, M. -- M. Myle, on behalf of SSGC,
17 says, well, Peoples is never going to get to serve
18 these areas. Well, that may be true, as far as the
19 devel opnent al phase when they're putting in -- in
20 their houses, they're not going to be putting in
21 the lines, but Peop- -- the Villages does not get
22 to choose whether gas service is ever comng into
23 that area.
24 The Vill ages does not get to choose which
25 entities cone into that area w thout -- w thout
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regard to the -- to where people are already

| ocated, without regard to where

established ter- -- where established pi pes have

al ready been put in wth the reasonabl e expectation
that People will be able to serve off of the
existing lines. So, that is the first thing.

The second thing is that, under the 25-7.0472,
nmere- -- what has to be done for a pleading
purpose -- and keep in mnd, what they are arguing
is that the pleading -- that the petition, itself,
I's not sufficient.

What has to be done is that there has to be a
petition by the conpany identifying the dispute.
That is clearly done within this petition. It
tells you who the dispute is with. [t goes into
why the dispute exists. It tal ks about the fact
that the Villages and SSGC are installing Iines
i mredi ately adjacent to and, in sone cases,
crossi ng over already-existing Peoples'
infrastructure in that area.

It, then, says that you have to have a nmap and
a witten description of the disputed area. That
has been provided. There is a map in the petition.
And frankly, if you |look at the map, it -- it very-

wel |l outlines what the situation is on the ground
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currently, based on the construction notices that
have been filed by the Villages and based on

al ready-ongoi ng construction in the -- in both
cases.

What the -- what the petition alleges is that
infrastructure is being put in the Villages'
devel opnent i medi ately adjacent to and crossing
over Peoples' infrastructure.

It also alleges that none of this gas can be
provi ded unl ess Leesburg runs a two-and-a-half mle
six-inch main to get to this area, whereas Peopl es
can serve this area within a matter of -- of a --
literally a fewfeet. W're talking terns of feet
torun a gas line to put gas into this area.

As M. Myle nentioned, Peoples has -- is
serving an i medi at el y-adj acent devel opnent in the
Villages. They are already present. And they are
very close to all of these areas. Frankly, that is
enough -- that's sufficient, in and of itself, to
get you to a territorial dispute in a petition.

The rest of the petition goes into the details
of that dispute. And it talks about the history of
how we' ve gotten to this point. It talks about the
Cty of WIldwood granting a petition to Peopl es,

and now in the process of granting a -- not a

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

petition -- granting a -- a franchise agreenent to
Peopl es and, subsequently, in the process of
granting a franchi se agreenent to Leesburg.

So, all of these pleading requirenents -- the
pl eadi ng requi renents have been net, w thout
guestion. A dispute has been alleged and there is
no reason to dismss this petition.

Let ne talk a little bit about the @ulf Coast
case because | think it's -- it is an inportant
case. The @ulf Coast case is not a pleadi ng case.
It is not a case where the Conmm ssion | ooked at a
petition and determ ned that the petition was
insufficient as a matter of |aw.

In Gulf Coast, it tal ks about the fact that
there were -- was a two-day hearing. There was
visits by the Comm ssioners to 15 locations in the
areas in question, the consideration of nmultiple
w t nesses exhibits and witnesses. And in fact, if
you -- if you read the decision -- | don't think
the word "dismss" is nentioned in the decision.

What happens is -- what happened in that case
is the Comm ssion heard an entire dispute. W went
t hrough the whol e process. They had hearings.
They held witnesses. And at the end of the day,

they said, based on the specific facts in this

Premier Reporting

114 W. 5th Avenue, Tallahassee, FL 32303

(850)894-0828 Reported by: Andrea Komaridis

premier-reporting.com



13

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

case, we are not going to grant the petition for
the territorial dispute.

That is far different than what the case is
being used for -- attenpted to be used for in -- by
the opposition in this case.

CHAl RVAN GRAHAM  You' ve got about 90 nore
seconds.

MR. BROMN: Okay. If -- thereis -- in
that -- in the @Gulf Coast case, they tal k about the
fact that there were no existing custoners or
future identifiable custoners. That's not the
case.

Here, we know where the custoners are.

They're right in those three devel opnents that the
Villages is currently doing. So, right away, it's

a different situation.

So, | -- 1 think there is no -- there's no
reason for the -- this petition to be dism ssed.
It has clearly -- states a cause of action for a

territorial dispute, which, renenber, is sinply a
di sagreenent as to which utility has the right --
agai n, not whether -- not whether the devel oper is
going to keep themout. That doesn't go to whether
Peopl es has the right to serve.

If gas is ever going to be served in that
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area, the -- our position -- Peoples' position is
that Peoples is the one who wll be providing gas
there and that you -- you don't get to ignore the

fact that they're 10, 20 feet away, and sonebody
el se has to go two mles to -- to grant -- to get
gas to the site.

So, we believe that the -- that the -- that
the staff recommendati on should be foll owed and
that the notions to dism ss should be deni ed.

CHAI RMVAN GRAHAM  Thank you.

kay. Comm ssioners, | have to tell you I, in
reading this rec, had all kinds of questions. And
| think | spent nost of ny staff tinme -- a great
deal of ny staff tinme tal king about the issues -- |
mean, Items No. 3 and 4 -- I'"'msorry -- 2 and 3.

Not to get into all the many, many questions |

had and many, many answers that staff still doesn't
have, | -- | think that we should grant -- |I'm
sorry. I'msure -- | think we should deny the

petition to deny the notion, but I"'mup --
listening to Conm ssi oner Brown.

COMWM SSI ONER BROMWN:  Thank you. | woul d agree
with you, M. Chairman, and I -- | wll be prepared
to make a notion to this Issue 2 when you are

pr epar ed.
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| just have a question, though, for the
parti es because | have a ton of questions here.
There -- the petition is very thorough and has a
| ot of information here. | do think you --
clearly, the pleading is sufficient to state a
cause of action, but what is a non-exclusive

franchi se agreenent ?

MR. BROMN: It's a non-exclusive franchise
agreenent. It -- it allows -- WIdwood did not
give a -- an exclusive franchi se agreenent to
either ent- -- to either Peoples or to Leesburg.

And so, to sone degree, that's hel ped create
this situation because they granted two franchise
agreenents and -- w thout delineating any
territories when they granted the franchise
agreenents.

So, arguably, both entities can serve in the
Cty of WIdwod. And there's no guidance from
W | dwood as to any geographi ¢ boundaries for
anybody.

COMM SSI ONER BROMWN:  Very interesting. |I'm
sensitive to the fact that, as M. Myle put it,
this litigation may very well go on for a year, but
| al so understand your rights here.

And M. Myle pointed out there -- there may
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1 be a solution that can benefit all parties. And
2 with that, | would also encourage the parties to
3 wor k together, but we'll get into nore specific
4 facts here when we get to Item 3.
5 If there are no ot her questions,
6 M. Chairman --
7 CHAl RVAN GRAHAM  There's no other lights on.
8 Conmm ssi oner Pol mann, you have your |ight on?
9 Conmm ssi oner Pol mann.
10 COMWM SSI ONER POLMANN:  There, "Il turn ny
11 light on. Now you can turn it off.
12 M. Chairman, | just wanted to understand your
13 words at -- which, | think, Conm ssioner Brown
14 agreed, but are you stating that you support the
15 staff recomrendation, sir?
16 CHAI RMVAN GRAHAM | do support the staff
17 reconmendati on, correct.
18 COMM SSI ONER POLMANN:  Because sonetines the
19 | egal phrasing is alittle bit hard for ne to
20 fol | ow
21 CHAl RMAN GRAHAM | -- | under st and.
22 (Laughter.)
23 COMW SSI ONER POLMANN:  Because | -- | would
24 like to think I understand the |egal phrasing, but
25 sonetines it -- the double negatives or the deny
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the positive is a little bit confusing to ne. So,
thank you for the clarification.

CHAI RVAN GRAHAM  Sur e.

Comm ssi oner Brown, did you have a notion?

COW SSI ONER BROMN:  Yes, nobve to support
staff recomrendati on on Issues 2 and 3 under
[tem 2.

CHAI RMAN GRAHAM  It's been noved and second,
staff recomendations on Item No. 2.

COW SSI ONER POLMANN:  Second.

CHAI RMVAN GRAHAM  Any further discussion?

Seei ng none, all in favor, say aye.

(Chorus of ayes.)

CHAI RMVAN GRAHAM  Any opposed?

By your action, you have approved the staff
recommendations on Item No. 2.

(Agenda item concl uded.)
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