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PROCEEDI NGS

CHAI RMVAN GRAHAM  Okay. Staff, Item No. 3.

M5. HARPER: Good norning, Comm ssioners. |'m
Adria Harper with the General Counsel's Ofice for
[tem No. 3.

So, ItemNo. 3 is Docket No. 20180085. And
this is a petition by Peoples Gas System requesting
the Commi ssion to issue an order that the Cty of
Leesburg and South Sunter Gas Conpany -- a show
cause order as to why they should not be regul ated
by the Comm ssion as a public utility.

And in the alternative, the petition asks the
Comm ssion to issue a declaratory statenment on who
t hey should negotiate with, either the Cty of
Leesburg or South Sunter Gas, in the territorial
di spute Peoples filed in Docket 20180055, the one
we j ust discussed.

So, the City of Leesburg and South Sunter Gas
Conpany both filed notions to dismss to Peopl es'
petition and requested oral argunent on the notions
to dismss. Peoples filed a response in opposition
to both of those notions.

Staff is recomendi ng that the Conmi ssion
grant the Gty of Leesburg and South Sunmter Gas

Conpany's notions to dismss in this case. The
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Comm ssion -- staff is recomendi ng the Conm ssion
shoul d di sm ss Peoples' petition because staff does
not believe the Conm ssion should exercise its

di scretion to issue a show cause order in this
docket, and the alternative requests for

decl aratory statenment does not neet the necessary
requi renents for declaratory statenent.

As | said, all parties have requested oral
argunent on this matter. And staff is available if
you have any questi ons.

CHAI RMAN GRAHAM  Thank you, staff.

Comm ssi oners, sanme two groups. First
guestion is: Do we grant oral argunent? | don't
necessarily need to hear the oral argunents, but
that doesn't nean -- | won't stop you from
listening to them if you would like to hear the
oral argunents.

Yes, okay. Looks like we're granting oral
ar gunents.

Once again, five mnutes, gentlenen.

MR SELF: Thank you, M. Chairman,

Comm ssioners. Floyd Self, of the Berger Singernman
law firm on behalf of South Sunter Gas. And | was
al so remiss in not also identifying ny co-counsel,

M. John Wharton of the Dean, Mead & Dunbar firm
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1 who is also working with ne on this in both
2 docket s.
3 This is really sinple. You' ve already
4 answer ed, by your decision today, in the 55 docket
5 that you just decided, essentially, the questions
6 that Peoples is seeking answers to. So, we
7 conpl etely support the staff recommendati on.
8 There's no basis for a show cause, nor is
9 there any basis for a declaratory statenent. And
10 so, we support the staff recomendati on and ask
11 that you dismss this petition, and we wll fight
12 it out in the other docket.
13 Thank you.
14 CHAl RVAN GRAHAM M. Moyl e?
15 MR. MOYLE: Thank you, again. Jon Myle on
16 behal f of the Gty of Leesburg.
17 W, |ikew se, support your staff
18 reconmendati on, which is to grant the -- the notion
19 to dismss here. And to get into alittle nore
20 detail, you know, a declaratory statenent is
21 typically asked by a party when they're unsure of
22 rules or statutes over -- over which you, the
23 Conmm ssion, has -- has jurisdiction.
24 The petitioner in this caseis -- is really
25 asking for a declaratory statenent with respect to
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1 how certain actions relate to third parties, SSG
2 and ny client, the City of Leesburg. That's --
3 that's not appropriate.
4 You can't file a declaratory statenent and
5 say, see what these two people are doing; we want a
6 decl aratory statenent saying that what they're
7 doing is -- is "X" or "Y." That -- in the rule
8 that is cited in our pleadings, it specifically
9 says you can't ask for a declaratory statenent
10 about the actions of -- of third parties.
11 And that's -- that's what's being done here,
12 when -- when you boil it down. It -- it's not
13 permssible. 1t's not authorized by statute. And,
14 as your staff notes, it's not authorized by your
15 rul e.
16 There's another provision in here where they
17 are asking you to issue a declaratory statenent
18 about nuni ci pal operations, nunicipal functions
19 and -- and | think Section 80 -- you don't have
20 jurisdiction over that. That's not an appropriate
21 request.
22 And even the definitions about -- their
23 guestion is, shouldn't sonmeone have asked us to get
24 consent, and there's a definition of private party
25 in that statute, but the definition of private
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party doesn't include a natural -gas conpany. So,

that's -- that's not applicable.

And t he show cause request -- that's sonething
that -- that is wthin your discretion. You
oftentinmes will issue show cause if sonmeone is not

doi ng sonething they' re supposed to, but at this
point in -- in this proceeding, it's not an order.
And the petition, respectfully, should -- should be
deni ed.

Thank you. And |I'm happy to answer any
guestions you m ght have.

CHAI RMVAN GRAHAM  Thank you, M. Myl e.

Leesburg -- I'"'msorry -- Peopl es.

MR. BROWN: Thank you. Andy Brown, again,
representing Peoples Gas, of Macfarlane Ferguson in
Tanpa.

Part of the -- part of the -- part of ny
difficulty in talking about this is it's unclear
what is -- what the result of the petition, their
notion to dism ss being denied in the other filing,
Is going to have on this.

So, I"'mgoing to talk -- I'mgoing to talk
about it in general because, what | would urge the
Comm ssion to do, wth regard to the show cause

portion of the petitionis to formally consolidate
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1 it wwth the 55 docket and so it wll be clear that

2 all of these issues are going to be addressed.
3 And | want to talk a little bit about the
4 reasons for that; and that is that this issue is
5 not going to go away any tine soon. There are
6 approximately five to 10,000 custoners that are in
7 the -- the devel opnents that are at issue currently
8 inthis -- inthe territorial dispute, the 55
9 docket .
10 The Villages just announced, on May 25th, in
11 their -- the Villages Daily Sun that they have
12 now -- are going to develop ter- -- property
13 bet ween 501 and the turnpi ke, and that that's going
14 to be another 22,000 custoners.
15 In addition, in the agreenent between Leesburg
16 and the SSGC, they have territory in Lake County
17 that, presumably, is going to have anot her 10, 000
18 or nore custoners.
19 So, what -- what we're in a situation is that
20 this is going to be a big issue as -- as the
21 Vil | ages devel opnent continues. And so, | think
22 it's inportant that this be formally in front of
23 the Commi ssion in sone formor fashion.
24 | understand the issue of, perhaps, not
25 wanting it to be a separate docket and to clarify
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and nmake clear that we're dealing with all these
I ssues in the other docket. And that's what we
woul d ask for

| would like to take the opportunity, though,
to talk about this agreenent and why it is

significant and why this petition should not be

di sm ssed.
The pe- -- the position that has been taken by
SSGC and Leesburg -- but SSGC in particular -- is

that they are not a gas conpany. They are called
SSGC, South Sunter Gas Conpany.

The maps that are attached to the agreenent
wth -- with the Cty of Leesburg talks about -- it
identifies the South Sunter Gas service area in
Exhibit A And -- and the maps -- the maps that
were submtted as part of the construction notices
are enbl azoned South Sunter Gas Conpany, but when
we get down to what actually goes on, they say, no.
No. No, we're not a gas conpany. W're not a gas
conpany. W don't want to be regul at ed.

And it's inportant to note that -- that the
parties in that agreenent have serious concerns
about the fact that this may be, in fact, a public
gas utility, as that termis defined in statutes,

because the agreenent provides that, if the PSC,
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1 the Public Service Comm ssion, determnes that this

2 agreenent is subject to regulation, then they bl ow
3 up the agreenent and this deal doesn't happen.
4 And that's why that's going to be an issue
5 that's going to conme up in the territorial dispute
6 because it goes to the issue of whether they're
7 going to be able to serve and provi de gas because,
8 if it is determned that this arrangenent is
9 regul ated, then the arrangenent goes away. And if
10 t hat happens, the only gas conpany that's even
11 capabl e of serving these people is Peoples Gas.
12 But | want to talk a little nore about the
13 specifics of this agreenent. It provides that the
14 | ocation -- what this agreenent does is essentially
15 Ccreate a separate gas utility wwthin the Cty of
16 Leesburg. And it is a separate gas utility that
17 serves the Villages devel opnents only.
18 The Villages determ nes where the lines are
19 going to be extended. The Villages determ nes
20 where Leesburg is going to build miins. And
21 that's -- that's the -- what the | anguage of the
22 agreenent does, particularly in Section 4.
23 The rates are determ ned by South Sunter Gas
24 Conpany. \What the agreenent does is set up a dua
25 rate structure. There is a rate structure for all
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of the people that are in the Leesburg portion

of -- of the Leesburg gas conpany, and there is a
separate gas -- separate rate structure set up for
the Villages, for SSGC.

CHAl RVAN GRAHAM  You' ve got a mnute |eft.

MR BROWN: And so, that is an inportant
el ement of that and it goes in -- the agreenent
goes into that.

The inconme fromthe agreenent is derived by
the sale of gas. SSGC gets paid based on how nuch
gas is sold, and it sets forth what the paynent to
SSGC is to be.

They like to call this a financing
arrangenent, but you'll note there's nowhere in the
agreenent that says what the cost of the
infrastructure is. There's nowhere that says what
the financing rate is. It's not related to any
rate of return on the investnent or an interest
rate. It is sinply, they get paid, per custoner,
by gas.

So, if you determine where the lines go, if --
if you determ ne what the rates are, and you get
pai d based on how nuch gas is sold, you're a gas
conpany. That's what you are. That's what you're

doing. And they've created a separate structure
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with -- for the Villages only.

And so, to that extent, | don't -- | would --
we woul d prefer this not be dismssed and that it
be formally consolidated. | think that will make
clear all of the issues that are in play here.

O herwi se, the Comm ssion is going to be
dealing with this again as they expand and as
peopl e start trying to figure out who's serving
what. These issues are going to cone up.

And so, | would ask that, rather than dism ss
this conp- -- this petition --

CHAIl RVAN GRAHAM  Sir - -

MR BROMN: -- as the staff as asked for --
CHAI RMVAN GRAHAM  -- your time is up.
MR BROMWN: -- that we consolidate it. Thank

you.

CHAI RMAN GRAHAM  Ckay.

MR SELF: M. Chairman, | have a procedural
objection to what we've just heard.

CHAl RMAN GRAHAM  Ckay.

MR, SELF: Peoples is now attenpting to
trans- -- transformthis argunent today regarding
whet her or not the petition should be dism ssed or
not, into consolidating this docket wwth the other

docket, for which you' ve just denied the notion to
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di sm ss.

| think that's inproper, given the procedura
posture of the case. W certainly haven't had an
opportunity to prepare or anal yze whet her or not
the -- this docket should be consolidated. | stil
think the fundanmental staff reconmendation is very
sound and that they haven't established the
procedural basis, by which you can proceed with the
show- cause.

And again, as the staff points out, you're
certainly at liberty in the other docket, based
upon what ultimately happens there, to deal with
those matters that are wthin your exclusive
jurisdiction. So, | think it's very inappropriate
to even consider consolidation of this.

CHAl RMVAN GRAHAM M. Sel f, your -- your
objection is duly noted.

MR. SELF: Thank you.

MR. MOYLE: And M. Chair, on behalf of the
Cty of Leesburg, if we could join in that
objection and -- and just note, | think -- | nean,
it's essentially a new notion. They're saying,
well, we filed -- filed this petition as a notion
to dismss, and they're -- well, don't dismss it;

why don't you consolidate it.
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| think, in their argunment, they essentially
said, it's going to be an issue in this other
docket. The -- the agreenent in question is
attached to the other petition. So, | just don't
see why you don't go through the normal issue ID
process and deal wth it in that docket as conpared
to, you know, doing anything el se.

CHAI RMVAN GRAHAM  Ckay. M. -- Conm ssi oner
Pol mann.

COW SSI ONER PCLMANN:  Thank you,
M. Chairman. | could see why you had a | ot of
time spent with staff.

Ms. Harper, Item3 -- as | -- | recall we
di scussed in -- in briefing, this is strictly a
| egal issue that you've brought forth. And as your
anal ysi s described, this has no business
i nplications and, in fact, we don't have any
jurisdiction or any interest in any other aspect of
the rel ationship between the parties here, other
than the | egal aspect.

"' m maki ng a conment or a statenent --

M5. HARPER: Ri ght.

COMM SSI ONER POLMANN: | -- I'mjust | ooking
for concurrence --

M5. HARPER: Right, yes.
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1 COMM SSI ONER POLMANN:  -- that this is
2 strictly a legal matter here.
3 M5. HARPER: Item 3 is recomending to dismss
4 on a -- for a legally-procedural basis, the
5 decl aratory-statenment requests and the -- the
6 petition-to-show cause portion as well for not
7 neeting the threshold requirenents there necessary
8 for a declaratory statenent.
9 So, the idea would be for the -- this
10 particular petition to be dism ssed. And any of
11 these matters, substantively, that nmaybe were
12 alleged in the petition, yes, nay canme -- cone up
13 with the other docket and probably will. And
14 that's exactly why we are -- one of the reasons why
15 we're -- we're saying it's not appropriate for
16 decl aratory statenent.
17 COMWM SSI ONER POLMANN:  kay. Thank you.
18 M. Chairman, Item?2 and 3 are -- are matters
19 that fundanental ly address the territorial dispute.
20 That is at Docket 20180055-G&J. And just -- ny
21 position is sinply to allow that petition to nove
22 forward through its natural process.
23 And -- and in order for that to happen, ny --
24 my notion would be to support the staff
25 recommendation on Item 3, all issues, and allow the
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normal process to proceed. So, that's ny notion,
to nove the staff recommendation on Item 3, al
I ssues.

CHAI RMVAN GRAHAM  It's been noved and
seconded, but we'll continue with the
conversations.

Conmmi ssi oner Fay.

COMWM SSI ONER FAY: M. Chairman, | appreciate
the deference on the oral argunent. | -- | was
| ooki ng to second that -- that notion.

CHAI RVMAN GRAHAM  Ckay.

Conmmi ssi oner Brown?

COMM SSI ONER BROMN:  Just -- just a follow up
comrent/question to Ms. Harper regard- -- from
Comm ssi oner Pol mann. So, if we go with the staff
recommendation -- just want to be clear that the
I ssues that were alleged in the petition, even
under the show cause, can arise -- we can still do
di scovery under the 55 docket.

M5. HARPER: That's correct. The pre-hearing
officer in the 55 docket wll have the discretion
to Il ook at a show cause order or any other kind of
relevant matters that are appropri ate.

COMM SSI ONER BROMN:  And then the Comm ssi on,

of course, on its own notion or volition can
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i SS- -- issue a show cause --

MS. HARPER: That's correct.

COMM SSI ONER BROMN:  -- upon discovery in that
docket .
M5. HARPER: It just -- correct.

COMM SSI ONER BROMN:  Ckay.

CHAl RVAN GRAHAM  Question to staff: [If not
for the Item No. 2, the 55 docket, they could have
cone before us and asked for the dec statenent,
correct?

M5. HARPER: Yes, under the dec statenent
rul es, anybody has a right to ask for a dec
statenent, if they neet the necessary procedura
requirenents.

CHAI RVAN GRAHAM  But because the 55 docket
was already filed, then that kind of preenpted them
com ng back -- circling back around for the dec
st at ement .

M5. HARPER: Yes, that's one of the probl ens.

The ot her problem though, is they're asking
us to declare sonething affecting third parti es.

So, there's still a problemwith that as well.

CHAI RMVAN GRAHAM  Ckay. All right. W have a

notion on the floor that's been duly seconded. |Is

there any other discussion on that notion?
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1 Seei ng none, all in favor, say aye.

2 (Chorus of ayes.)

3 CHAl RVAN GRAHAM  Any opposed?

4 By your action, you have approved the notion,
5 which -- that's -- approves the staff

6 reconmendation on Item No. 3.

7 MR. SELF: Thank you, Comm ssioners.

8 (Agenda item concl uded.)

10
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13
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