BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re: Petition by Florida Power & Light
Company (FPL) for authority to charge FPL
rates to former City of Vero Beach customers
and for approval of FPL's accounting treatment
for City of Vero Beach transaction.

DOCKET NO. 20170235-EI

In re: Joint petition to terminate territorial
agreement, by Florida Power & Light and the
City of Vero Beach.

DOCKET NO. 20170236-EU

CIVIC ASSOCIATION’S [CAIRC] MOTION FOR
PROTECTIVE ORDER FROM INDIAN RIVER COUNTY’S
IMPROPERLY SCHEDULED DEPOSTION
CAIRC, pursuant to Rules 1.280 & 1.310, Florida Rules of Civil Procedure,
hereby files this Motion for Protection from an improperly scheduled deposition, and in
support thereof states as follows:
1.

Intervenor INDIAN RIVER COUNTY [“COUNTY”], represented by

attorney Dylan Reingold, has set for deposition on Friday, September 28, 2018, a witness
who has filed pre-hearing testimony on behalf of CAIRC. See “Notice,” attached hereto
as Exhibit A. The COUNTY’S stated purpose is “to clarify” the testimony of that
witness.
2.

COUNTY requested of CAIRC dates for a deposition of Jay Kramer via

emails on or about September 19, 2018, in response to our request on Tuesday,
September 18, 2018, to depose Vero Beach Mayor Harry Howle. See Exhibit B, Emails,
attached.

3.

The County did not enter as a party to this matter until just a few days

prior to their request for this deposition.
4.

While CAIRC found it difficult to fit this request into their own schedule,

especially since CAIRC was unsure when the City of Vero Beach [“COVB”] would be
able to produce Mayor Howle in the week before the Pre-Hearing Conference and
discovery deadline, CAIRC contacted Mr. Kramer [who is not a member of CAIRC] in
order to determine his availability. Mr. Kramer informed the attorney for CAIRC that he
would be traveling that next week for his business, something he does quite regularly,
and he had already purchased his airline tickets for the travel.
5.

Attorney for CAIRC thereafter informed the COUNTY via Mr. Reingold

of Mr. Kramer’s travel and offered to have him respond to interrogatories instead. See
Exhibit B.
6.

In response to this suggestion, Mr. Reingold filed a Notice of Deposition

for the 28th of September and threatened to move to strike Mr. Kramer’s testimony should
Mr. Kramer fail to attend. He states incorrectly that CAIRC “refuses” to produce Mr.
Kramer when in fact that is far from accurate. See Docket Entry dated September 20,
2018, Notice filed by COUNTY/REINGOLD, and Exhibit B, emails. The Commission
will note that it is a Notice “Duces Tecum” requesting a series of documents unrelated to
Mr. Kramer’s testimony and over which Mr. Kramer has no control or oversight.
7.

While all parties are quite alarmingly aware of the very short time frame

we have to accomplish a great deal in addressing the issues in this Docket, CAIRC has
attempted in every way to adapt and comply with deadlines and requests for discovery.

[The only other discovery propounded by the COUNTY are interrogatories, requests for
production, and requests for admissions directed to CAIRC, no other party.]
8.

CAIRC did not object to the COUNTY’S request to intervene in this

action, as our position is to be more inclusive without bringing many duplicate parties
with identical issues into the proceedings.
large law firms capable of

While both the COVB and FPL each have

doing multiple tasks covering multiple issues, if the

COUNTY needed to appear as a party, alongside these well-equipped joint petitioners,
bringing additional input for the PSC to consider, we did not oppose same.
9.

Now it would appear rather obviously that the COUNTY’S sole reason for

intervention is to create havoc for CAIRC. While we can only surmise as to intention,
each step taken by the COUNTY and its legal representative has fairly screamed this
conclusion.
10.

Mr. Kramer will be available for examination at the full hearing on this

docket. He has conflicts in scheduling for next week that cannot be avoided, especially
since he is attempting to clear his schedule for October 9-10, 2018. He has agreed to
takae written questions/interrogatories.
11.

The COUNTY is exhibiting unprofessional, harassing and threatening

behavior, similar to that of several COVB officials. See Exhibit C, examples of COVB
threats to parties opposing their actions. This has been a continuing problem of threats
and intimidation by COUNTY and COVB officials attempting to shut off any voice
seeking answers to questions regarding this DOCKET.
12.

While CAIRC members and other citizens in our area have faced this

threatening behavior for years, we hope that such behavior can terminate at the County

lines. As is normal for PSC actions, we know the Commission will see that the
importance of maintaining a professional standard of conduct includes protecting some
parties’ rights against such harassment being brought by the COUNTY against CAIRC.
WHEREFORE CAIRC hereby respectfully requests that the Commission issue an
order protecting Mr. Jay Kramer from the improperly set deposition,pursueant to Rule
1.280, FRCP [20018] (annoyance, embarrassment, oppression, or undue burden or
expense that justice requires, that no hearing, deposition be forced upon a party that
cannot attend), for sanctions in the form of fees and costs be assessed against the
COUNTY and in favor of CAIRC for having to take the steps to protect themselves and
their witnesses pursuant to Rule 1.380(a)(4) , and for any further relief this Commission
would deem just and proper.

CERTIFICATION
I HEREBY CERTIFY that a true and correct copy of the above and
foregoing has been electronically filed and forwarded via email this 21st day of
September, 2018, to: PARTIES listed below.
LYNNE A. LARKIN, ESQ.
5690 Hwy. A1A, Unit 101
Vero Beach, FL 32963
Phone: 772-234-5565
lynnelarkin@bellsouth.net
By_/s/_LYNNE A. LARKIN______
Florida Bar # 56693

SERVICE LIST OF PARTIES
Office of the General Counsel
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850
cmurphy@psc.state.fl.us

Florida Power and Light
700 Universe Blvd.
Juno Beach, FL 33408
bryan.anderson@fpl.com
ken.rubin@flp.com

Office of the Public Counsel
111 West Madison Street, Suite 812
Tallahassee, FL 32399-1400
KCowdery@leg.state.fl.us

City of Vero Beach, Florida
J. Michael Walls
4221 W. Boy Scout Blvd.
Tampa, FL 33607
mwalls@cfjblaw.com

Brian Heady
brianheady@msn.com
Michael Moran
mmoran@veronet.com

Indian River County, Florida
1801 27th Street
Vero Beach, FL 32960
dreingold@ircgov.com
Indian River Shores, Florida
Holland & Knight, LLP
315 S. Calhoun St., Ste. 600
Tallahassee, FL 32301
bruce.may@hklaw.com

EXHIBIT A

EXHIBIT B
EMAILS
On Wednesday, September 19, 2018 9:27 AM, Lynne Larkin <lynnelarkin@bellsouth.net> wrote:

Dylan, I just spoke with Jay, and his business travel will be taking him out of town for the
next week and several days. He already has his plane tickets. I'm sorry he won't be
available.
I'm not sure what you mean about "wasting time" at the hearing. This is what the hearing
is for, addressing the issues. Even though you've not submitted any issues on which your
clients are taking a position, those issues already submitted will be the subject of two
days of hearings.
Perhaps you'd like to submit even more interrogatories as an alternative means of
clarifying whatever is unclear in Jay's testimony since, again, you will be able to question
any witness on October 9-10.
Lynne
Sent from Yahoo Mail for iPad
On Wednesday, September 19, 2018, 8:54 AM, Dylan Reingold
<dreingold@ircgov.com> wrote:
Ms. Larkin,
A deposition would be helpful in better understanding Mr. Kramer’s
testimony thus reducing the amount of wasted time at the hearing.
Dylan
From: Lynne Larkin <lynnelarkin@bellsouth.net>
Sent: Wednesday, September 19, 2018 8:46 AM
To: Dylan Reingold <dreingold@ircgov.com>; J. Michael Walls
<mwalls@cfjblaw.com>
Cc: Charles Murphy <cmurphy@psc.state.fl.us>; JR Kelly
<kelly.jr@leg.state.fl.us>; Bryan Anderson <bryan.anderson@fpl.com>;
Ken Rubin <ken.rubin@fpl.com>; Charles Rehwinkel
<rehwinkel.charles@leg.state.fl.us>; Stephanie Morse
<morse.stephanie@leg.state.fl.us>; Brian T. Heady
<brianheady@msn.com>; Michael Moran <mmoran@veronet.net>;
Kenneth Hoffman <ken.hoffman@fpl.com>; Kathryn Cowdery
<kcowdery@psc.state.fl.us>; James O'Connor <citymgr@covb.org>;
Mary Anne Helton <mhelton@psc.state.fl.us>; Wayne R. Coment
<wcoment@covb.org>; Keith Hetrick <khetrick@psc.state.fl.us>;
bruce.may@hklaw.com

Subject: Re: FPSC 20170235 20170236: Request for deposition
availability
Mr. Reingold,
He'll be available for testifying at the hearing. Is there some reason you
can't wait until then? We have a tiny window of time available, as you
may have realized. Your courtesy in recognizing these limitations would
be appreciated.
Lynne Larkin

Sent from Yahoo Mail for iPad
On Wednesday, September 19, 2018, 8:34 AM, Dylan Reingold
<dreingold@ircgov.com> wrote:
Ms. Larkin,
Good morning!
As a follow-up to your email on deposing Mayor Howle,
Indian River County is interested in setting a deposition of
Jay Kramer. Can you please provide some dates.
Thank you!
Dylan
From: Lynne Larkin <lynnelarkin@bellsouth.net>
Sent: Tuesday, September 18, 2018 10:37 AM
To: J. Michael Walls <mwalls@cfjblaw.com>
Cc: Charles Murphy <cmurphy@psc.state.fl.us>; JR Kelly
<kelly.jr@leg.state.fl.us>; Bryan Anderson
<bryan.anderson@fpl.com>; Ken Rubin
<ken.rubin@fpl.com>; Charles Rehwinkel
<rehwinkel.charles@leg.state.fl.us>; Stephanie Morse
<morse.stephanie@leg.state.fl.us>; Brian T. Heady
<brianheady@msn.com>; Michael Moran
<mmoran@veronet.net>; Kenneth Hoffman
<ken.hoffman@fpl.com>; Kathryn Cowdery
<kcowdery@psc.state.fl.us>; James O'Connor
<citymgr@covb.org>; Mary Anne Helton
<mhelton@psc.state.fl.us>; Wayne R. Coment
<wcoment@covb.org>; Keith Hetrick
<khetrick@psc.state.fl.us>; Dylan Reingold

<dreingold@ircgov.com>
Subject: FPSC 20170235 20170236: Request for
deposition availability
Good morning Mr. Walls,
Since the City of Vero Beach has not entered any pre-filed
testimony, the Civic Association would like to set for
deposition Mr. Harry Howle, Mayor of Vero Beach, in re
the above-cited case.
Can you provide us with possible dates for same?
I have also copied the parties and intervenors on this email,
as we will have to do a lot of coordinating [hopefully by
phone] to accomplish this.
Thank you to everyone for your efforts in getting this
accomplished as soon as possible under our very tight time
constraints.
All best,
Lynne A. Larkin
Counsel for CAIRC
5690 Hwy A1A, Unit 101
Vero Beach, FL 32963
772-234-5565

EXHIBIT C

