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1 PROCEEDI NGS
2 CHAl RVAN GRAHAM  All right. M hourgl ass
3 says five mnutes is up. Staff, Item No. 19.
4 M5. BROMNLESS: Thank you.
5 Susanne Brownl ess on behal f of Conmmi ssion
6 staff.
7 This item addresses the treatnent of tax
8 savi ngs generated by the passage of the Tax Cuts
9 and Jobs Act of 2017 for Florida Power & Light
10 Conpany.
11 An adm ni strative hearing was held on February
12 5th, 2019, in which exhibits Nos. 1 through 22 were
13 admtted into the record.
14 Further, the testinonies of Scott Bores and
15 Ral ph Smth, witnesses for FPL and the O fice of
16 Publ i ¢ Counsel respectively, were inserted into the
17 record as though read.
18 | ssues 1 through 17 and 20 addressing the
19 quantification of tax savings were stipul ated by
20 the parties and approved by the Conmm ssion.
21 At the February 5th hearing, |ssues 18 and 19
22 were reserved, with the parties given an
23 opportunity to file initial and reply briefings on
24 t hese i ssues on February 22nd and March 8th
25 respectively.
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1 The hearing was then continued until
2 April 16th, at which tine parties were given 40
3 m nutes per side for oral argunent on |Issues 18 and
4 19. Florida Power & Light, Ofice of Public
5 Counsel, the Florida Retail Federation, the Florida
6 Executi ve Agencies and the Florida Industrial Users
7 Goup filed initial briefs on February 22nd. OPC,
8 OPC -- | amsorry, FPL, OPC, FRF and FIPUG filed
9 reply briefs on March 8th.
10 At the April 16th hearing, OPC, FPL, FEA,
11 FI PUG and FRF presented oral argunent on |Issues 18
12 and 19, which we are here today to resol ve.
13 | would like to correct two typos in the
14 recommendation. On page 16 in the first sentence
15 of the recomendati on section, the docket nunber
16 shoul d be 20180049-El, not 20190049-El. That sane
17 typo is made on page 21 in the first sentence.
18 Moving to Issue 18: Does the 2016 settl enent
19 agreenent allow FPL to credit the anortization
20 reserve with the tax savings resulting from Tax
21 Cuts and Jobs Act of 2017? Staff is recommendi ng
22 that the 2016 settl enent agreenent does all ow FPL
23 to credit the anortization reserve with tax
24 savi ngs.
25 Wth regard to Issue 19: How should the
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1 savi ngs associated with the Tax Cuts and Jobs Act
2 of 2017 be treated? Staff is recommending that the
3 Comm ssion find that FPL should retain the anount
4 of tax savings equivalent to the Hurricane Irnma
5 stormrestorations costs determ ned in Docket No.
6 20180049-El to be reasonabl e and prudent.
7 Thereafter, FPL should reduce its base rates by the
8 772.3 mllion in annual tax savings stipulated to
9 by the parties in Exhibit No. 22.
10 Staff is also recommendi ng that nonthly
11 reports be filed by FPL to track the tax savings
12 realized on a nonthly basis, and ot her
13 adm nistrative matters as detailed in our witten
14 reconmendat i on.
15 The Commi ssion, in this docket, has received
16 correspondence fromover 1,600 custoners. As a
17 post-hearing matter, discussionis limted to
18 Conm ssioners and staff.
19 Staff is available to answer any questions
20 that you may have.
21 CHAI RMAN GRAHAM  Thank you, staff.
22 | was going to make a statenent before we get
23 i nto deliberations.
24 This all started back, as staff had said, back
25 i n Decenber of 2017, the Tax Act. W assuned
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1 jurisdiction, | believe it was February or March of
2 2018, and originally had this set up as a panel so
3 we could nove through it as quick as we coul d just
4 to nmake sure that we can process the tax
5 i nformati on.
6 It becane a | ot nore conplicated than
7 t hought it was going to be, and so | nmade it -- |
8 thought it was inportant it make it all
9 Conmm ssi oners, specifically on this one, because
10 there is a lot of noving parts to it. Because |
11 had sone serious scheduling conflicts, | nade it a
12 panel of four so we could nove forward, because
13 it's already a year-and-a-half into it and |
14 t hought we wanted to continue noving forward in
15 this and get this settled. But things have
16 changed, and ny schedule has freed up, so it allows
17 for me to be here today to put nyself back on this
18 to make it a full group of the entire Conm ssion.
19 | just want to let all the parties know that |
20 have read the briefs, reply briefs, and | have
21 wat ched the oral arguments. | have to say | ama
22 little disappointed that Jon Myle didn't use any
23 car anal ogies during his oral argunents, but | did
24 hear himtal k about red lights and green lights, so
25 | figured that has sonething to do with autonotive.
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1 But on a serious note, | just wanted everybody
2 to know that | amup to speed and | amready to
3 rule on this today.
4 That all being said, Conm ssioners, any
5 guestions of staff?
6 Conmi ssi oner O ark.
7 COW SSI ONER CLARK:  Thank you, M. Chairnman.
8 | don't really have any questions, just to
9 make a coupl e of observati ons.
10 | support staff's recommendati on on |ssue No.
11 18. | think that the agreenent does allow FPL to
12 utilize the funds in this way. The reserve anount,
13 I think, was intended to be used over the four-year
14 life of the settlenent agreenent. That's one of
15 the big issues to ne, is the integrity of our
16 settl enent agreenent and what we have agreed to,
17 and | ooking forward, other utilities and
18 utilization of the settlenment agreenents.
19 | have stated on many occasions that sonetines
20 | don't know that | ama big fan of the process
21 that we use, but | think that once we commt to the
22 process, and that's sonething that we are stuck
23 with, and | think that's a very inportant part of
24 it.
25 In regard to Issue 19, | think that we have to
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1 eval uate this under our continuing supervisory
2 jurisdiction over the conpanies that we regqgul ate,
3 you know. Looking at the settlenent agreenent, we
4 are to determne that this is still in the public
5 I nterest when things change over tine. | don't
6 find any evidence to suggest that the rates aren't
7 fair and reasonable at this particular point. In
8 fact, | think maintaining the integrity and
9 stability of the financial markets is in the public
10 i nterest.
11 | woul d support allow ng the conpany to credit
12 the anortization reserve with the tax savings
13 resulting fromthe Tax Act, and continuing the
14 rates this Conmm ssion set until such tinme as the
15 conpany earns outside the boundaries, M. Chairmn.
16 CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.
17 COMM SSI ONER POLMANN:  Thank you, M.
18 Chai r man.
19 Both of the issues before us, 18 and 19, | see
20 as having very significant effect, and | think that
21 | ssue 18, whichever way it's decided, will have
22 substantive inplications for Issue 19. As a
23 result -- or as a consequence, | would ask that the
24 Chai rman and Comm ssioners consider taking these
25 itenms -- taking the issues up separately. And if
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1 it's the pleasure of the Comm ssion, perhaps we
2 coul d do that.
3 Having said that, | would be prepared, at an
4 appropriate tinme, | have drafted out a notion for
5 consi deration for No. 19.
6 | would like to make a comment to Conm ssi oner
7 Cark's comments, if | may.
8 CHAI RMAN GRAHAM  Wel |, you want to split up
9 18 and 19. | don't think there is a problemwth
10 that, if I don't see any -- any concerns with that.
11 Let's address 18, because if 18 doesn't pass, then
12 19 is kind of irrel evant.
13 Sol will entertain a notion on |Issue No. 18.
14 Conmm ssi oner Brown.
15 COMW SSI ONER BROMWN:  Yes. M. Chairman, you
16 and | were both here in 2016 when the settl enment
17 agreenent was decided, and it was clear to ne then,
18 it is clear to me now, the |language is clear that
19 the utility, that the signatories signed on to as
20 well, that FPL had sole discretion to credit and
21 debit the reserve during the four-year term and
22 beyond. It's clear there is literally no anmbiguity
23 under |ssue 18 whatsoever. And there was no
24 contenpl ati on we cannot rewite a settl enent
25 agreenent that has already been approved by this
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1 Commi ssi on, period.
2 So with that, | would nove approval of |ssue
3 18.
4 COMWM SSI ONER POLMANN:  Second.
5 CHAIl RVAN GCRAHAM  It's been noved and second
6 approval of |ssue 18.
7 |s there any further discussion on |Issue 18?
8 Seei ng none, all in favor say aye.
9 (Chorus of ayes.)
10 CHAI RMAN GRAHAM  Any opposed?
11 (No response.)
12 CHAl RVAN GRAHAM By your action, you have
13 approved |ssue 18.
14 Al right. Comm ssioner Pol mann, you still
15 have the fl oor.
16 COMM SSI ONER POLMANN:  Thank you, M.
17 Chai r man.
18 Wth regard to this Comm ssion's action back
19 in 2016, the sitting Conm ssion at that tine, and
20 just a reflection on Conm ssioner Clark's conments
21 as to that settlenent and, in fact, settlements in
22 gener al .
23 | have had a good bit of discussion with
24 several folks here, staff and others with
25 consi derable history with the Comm ssion and, in
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10

1 fact, asked for sone records, and so forth, as to
2 settlenents and their effect, and how t he
3 Conmm ssion treats them and revi ewed sone of the
4 argunents fromthe parties.
5 And | have heard from Conm ssi oners here on
6 this Conmi ssion, this sitting Conm ssion, views on
7 settlenents, and so forth. And | feel strongly, as
8 | feel others do, that the settlenments that cone
9 before us are, in a manner of speaking, because
10 they are referred to assessnent agreenents, they
11 are contracts between the parties, and we are
12 not -- we, as the Conmm ssion, we are not a party to
13 those. W accept them and we approve them as a
14 matter being in the public interest.
15 And | view them as a nechani sm by which the
16 matters within that settlenent agreenent facilitate
17 closing out the issues that they refer to, so that
18 simlar, but wwth a different vehicle they -- that
19 settl enent agreenent appears or |ooks like within
20 t he docket stipulations on other issues.
21 So it's a-- it's a mechanismby which the
22 Conmm ssion can cl ose out a docket. Those things
23 that are settled have the effect of bringing the
24 matter to closure. And because it is an orderly
25 process, we use the phrase that settlenents are
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11

1 encour aged.
2 Settlenments are encouraged to the extent that
3 the parties can cone to an agreenent. And because
4 it'"s in the public interest for matters to cone to
5 closure efficiently, cost effectively and so forth,
6 It provides an opportunity for this Conm ssion to
7 find that that is in the public interest. And in
8 t hose cases where we deemthat to be the case, we
9 approve those, we accept those and we incorporate
10 the result into our final orders.
11 Now, | agree with Comm ssioner Cark, that we
12 want to not, unless we have cause, to nodify that.
13 We don't want to go back and find ourselves in a
14 position to start trying to alter a settl enent
15 agreenent, because then | think -- and | amnot a
16 | awyer -- we would find ourselves nodifying a
17 contract that is between other parties. That would
18 be awkward at best. | don't -- | don't want to
19 specul ate on the consequence of that, but
20 nonet hel ess.
21 So | have been giving this a trenmendous anount
22 of thought what to do with the settlenent, this
23 whol e i ssue seens to circle around the 2016
24 settlenent agreenent. It's always been referred to
25 in this docket as the settlenent agreenent, and
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12

1 not -- we nake very little reference to the final
2 order, which is an action of this order. | keep
3 trying to think of it as what did we do in the
4 final order. Al the discussion is around the 2016
5 settl enment Conmm ssioner Brown just nade reference
6 to. And the terns of the settlenent seemto be the
7 focus.
8 So |l will stop ranbling, M. Chairmn.
9 CHAl RVAN GRAHAM  Thank you.
10 COW SSI ONER POLMANN:  And as | said, | am
11 prepared with a draft notion, and | will be quiet
12 Now.
13 CHAI RMVAN GRAHAM  Conmi ssi oner Brown.
14 COMW SSI ONER BROMN:  Thank you.
15 Just a few points | want to make. And this is
16 conplex, and this utility is unique fromthe other
17 utilities that we will be voting on that we have
18 voted on. This utility is in a unique position
19 under the existing settlenment agreenent.
20 The one point | want to stress that the
21 utility, what they did after Hurricane Irma was
22 beneficial to the customers, the custoners who
23 woul d have ot herw se seen potentially a surcharge
24 on their bills, the utility had that flexibility --
25 has the flexibility to under the settl enent
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13

1 agreenment to utilize the reserve funds. Trenendous

2 anmount, |audabl e, prudent course of action.

3 Custoners have benefited. Custoners continue to

4 still benefit with fair, just and reasonable rates

5 under the settlenent agreenent. That is still and

6 continues to be in the public interest.

7 One point | want to talk about is this reverse

8 rate case that has been filed by Public Counsel.

9 And | think right nowit is being used, the utility
10 is not overearning. And that needs to be clear on
11 the record. The reverse rate case is being used to
12 I nsi ght the public opinion right now.

13 There are custoner protections -- this

14 Comm ssion wll absolutely take action if the

15 utility is overearning, but there are custoner

16 protections anple in the settl enent agreenent and
17 under the Florida Conm ssion rules and our

18 procedures if the utility does overearn, but that
19 is not the case today, period.

20 So | want that to be clear for the record, and
21 for the public, and for the custoners.

22 Now, how shoul d the savings be associated with
23 the Tax Cuts and Jobs Act be treated under |ssue

24 19?

25 Staff, in our briefing, we stal ked about the
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1 record evidence in this docket, and we tal ked about
2 the 772 mllion, whether this recommendati on, as
3 proposed, whether it is supported by the utility's
4 proposal and by what staff is recomending. And
5 your answer to ne in our briefing was, there is
6 record evidence to do both; is that correct?
7 M5. BROMLESS: Yes, ma'am
8 COMW SSI ONER BROMN: Can you tal k about why
9 you came up with the recommendati on then?
10 M5. BROWNLESS: This record is very unique,
11 and this case is very unique. You have -- FPL has
12 a reserve anount no other electric utility in the
13 state has that, so that has created a very uni que
14 si tuati on.
15 | look at Issue No. 19 as an issue of rate
16 setting, because whether the Conm ssion sets rates
17 via a evidentiary hearing, or sets rates via
18 approval of a stipulation, you are still setting
19 rates. So the standard for setting rates is are
20 those rates just reasonable and fair, as well as
21 when you | ook at the whole, are those rates in the
22 public interest?
23 So this record clearly supports doi ng what FPL
24 has suggested, which is treating them allow ng
25 themto use the nonies for Hurricane Irma, and
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allowing themto retain the tax savi ngs because

t hey have not overearned. That is consistent with
what the Commi ssion did in the Reedy Creek case,
whi ch was the |ast case in which the Conm ssion
dealt with a reduction in federal incone tax.

Now, that reduction in the Reedy Creek case

was from48 to 46 percent, so that was quite snall.

And the magni tude of the reduction here is
obviously a lot larger. But at that tine, the
Comm ssi on says, we are only going to nmake peopl e
reduce base rates if they are overearning.

COW SSI ONER BROMWN:  Well, the utility is not
over earni ng here.

M5. BROWNLESS: And at utility is not
overearning here. So that supports FPL's position
of we are not overearning, the Comm ssion does not
normal |y m cromanage what we do, so |et us keep on
doi ng what we are doing.

COMM SSI ONER BROMWN:  And continue to operate
under the settlenent agreenent?

MS. BROMLESS: | am sorry.

COW SSI ONER BROMN:  And continue to operate
under the settlenent agreenent?

M5. BROMLESS: Yes, ma'am And continue to

operate as we are, as long as we do not overearn in

114 W. 5th Avenue, Tallahassee, FL 32303

Premier Reporting

premier-reporting.com

(850)894-0828 Reported by: Debbie Krick



16

1 excess of 11.6. Cbviously, if FPL earns in the

2 excess of 11.6, then both the signatories to the

3 agreenent and the Conm ssion woul d have the ability

4 to bring themin for a rate case. So that -- the

5 record fully supports that.

6 The record also fully supports what we have

7 suggested, which is a how FPL, or require FPL to

8 recover fromtax savings the noney associated with

9 the reasonabl e and prudent costs of Hurricane I|rng,
10 which will be set in the 49 docket, 20180049, and
11 t hen subsequent to that, reduce base rates. And
12 you are reduci ng base rates because a nateri al

13 significant change in circunstances has occurred,
14 which is a trenendous reduction in the federal tax
15 rate.

16 Now, FPL had nothing to do with that. That's
17 sonet hing that's happened, but it's of such |arge
18 significance that the staff concluded that that --
19 that the rates in the settlenent agreenent were no
20 | onger fair, just and reasonabl e.

21 So the record supports our position. The

22 record supports FPL's position. This truly is a
23 policy call.

24 COW SSI ONER BROMWN:  Agreed, but | also brief
25 that we have a contract that was approved by the
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17

1 Commi ssion that's in place that we have to take

2 that into our consideration as well.

3 Notably, in this particular settl enent

4 agreenent, the tax provision that we approved in

5 ot her settlement -- all of the other QU settl enent

6 agreenents is absent --

7 M5. BROMLESS: Yes, ma'am

8 COW SSI ONER BROMN:  -- and - -

9 M5. BROMLESS: That's correct.

10 COW SSI ONER BROMWN:  And what -- there was a
11 t hought that there could potentially have a change
12 notice tax | aw when the settl enent agreenent was

13 bei ng revi ewed and approved. Subsequent to the FPL
14 settl enent agreenent, Gulf Power cane in shortly

15 thereafter wwth that specific tax |anguage.

16 Do you think that the om ssion of the -- that
17 type of provision in here bolsters the utility's

18 argunment to continue to operate and utilize those
19 tax dollars for the reserve?

20 MS. BROMNLESS: Well, | think it's -- | think
21 it's fair that, at the tine the settl enent

22 agreenent was bei ng negotiated by the parties with
23 FPL, certainly people were aware that President

24 Trunp m ght be elected and that he had prom sed tax
25 relief. | think everyone was aware of that. But I
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18

1 don't think it's fair to say that was a --
2 COW SSI ONER BROMWN:  Certainty --
3 M5. BROMLESS: -- given. | think it was
4 certainly in the atnosphere.
5 It is obviously correct, and you are
6 absolutely right that the settlenent agreenent does
7 not nention treatnent of taxes, for sure. So, you
8 know, | wasn't privy to those conversations, and |
9 don't know what was or was not discussed, but it's
10 obvious that this settlenent agreenent, unlike
11 GQulf's, TECO s, Duke's and FPUC s, does not contain
12 any | anguage tal ki ng about what will happen when
13 there is a tax decrease.
14 COW SSI ONER BROMWN:  Thank you, | wanted to
15 hi ghl i ght sonme of those points. Thank you.
16 M5. BROMLESS: Yes, nmm'am
17 CHAI RMAN GRAHAM  Conmi ssi oner C ark.
18 COMM SSI ONER CLARK:  On that sane note, | just
19 had a thought earlier about suppose that the tax
20 rates had increased, how would this have a changed?
21 Wuld -- do you think the utilities would have
22 still been locked into the agreenent, or would
23 t here have been a -- how it have been handl ed had
24 there been a tax increase?
25 M5. BROMLESS: | believe that the staff's
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1 recomendation in Issue No. 19 is based upon the
2 Comm ssion's broad jurisdiction to set rates, and
3 that the Comm ssion's jurisdiction to set fair,
4 just and reasonable rates, the Commssion -- in
5 order to do that, the Comm ssion nust evaluate the
6 facts in the record and determne if it's in the
7 public interest -- if the rate that you have got is
8 in the public interest.
9 So |l think if the rates had gone up, we would
10 be doi ng exactly the sanme thing.
11 MR, CICCHETTI: Commi ssioner, | think if the
12 rates woul d have went up, if the conpany expected
13 to underearn at that point in time, they would have
14 filed a rate case.
15 COMWM SSI ONER GRAHAM  Commi ssi oner Pol mann.
16 COMM SSI ONER POLMANN:  Thank you, M.
17 Chai r man.
18 Sonmewhat to follow up on Comm ssioner Brown's
19 comments, and Ms. Brownl ess.
20 The -- the 2016 settlenent, and the issue of
21 fair, just and reasonable, we found the 2016
22 settlenment to be in the public interest. The
23 notion of fair, just and reasonable was, in terns
24 of the rates, was a little bit difficult.
25 O course | wasn't here, but |ooking back, the
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settlenent, as | understand it, cane forward with a
| unp sum determ ned -- or accepted by the parties
as a revenue requirenent. There were a certain
nunber of dollars that the parties agreed to, and a
tariff setting rates that were built into the
agreenent and we accepted that.

Now, | may have the details wong, but there
wasn't really a demarcation, if you will, as to
details underlying the total revenue requirenent.

MS. BROMNLESS: Well, that's correct. There
was a revenue requirenment agreed to by the parties,
which was stated in the settl enent agreenent, and
tariffs filed that inplenented that revenue
requi renent, but there was not the | evel of detai
inthis settlenent agreenent, or any other that one
gets when you file MFRs in a rate case.

COW SSI ONER POLMANN: Ckay. So ny poi nt
there is that wwth regard to the total revenue,
there was no demarcation as to taxes, custoners
payi ng a certain anount for corporate taxes or
anything. |It's all lunped together. And | think
you identified that in the staff analysis such that
noni es were being collected fromthe custoners and
t he conpani es earning the business, including

payi ng the corporate taxes --
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1 MS. BROMLESS: Yes.
2 COMM SSI ONER POLMANN:  -- and that a dollar is
3 a dollar, and that all the nonies being collected
4 are, in fact, fungible. Meaning they are used for
5 anything that the conpany is obligated to do.
6 So, in fact, that's denonstrated today where
7 FPL is using the current revenue to recover costs
8 for storm damage --
9 MS. BROMLESS: Correct.

10 COMM SSI ONER POLMANN:  -- that, in fact, they
11 pai d out of conpany funds. So there is no

12 di fference between paying corporate taxes and

13 payi ng for storm danmage internal to the conpany.
14 Those nonies can flow through the anortization

15 reserve anortization reserve nechanismif the

16 conpany so chooses.

17 M5. BROWNLESS: Yes, sir.

18 COMM SSI ONER POLMANN:  And that's -- |ike you
19 said, that's unique to FPL.

20 MS. BROMLESS: Yes.

21 COMM SSI ONER POLMANN:  And that's all part of
22 the settlenent agreenent.

23 M5. BROMLESS: Right.

24 COW SSI ONER POLMANN: So we can choose to

25 just leave that to continue to operate?

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



22

1 MS. BROMLESS: Yes. |In your vote on |Issue
2 No. 18, you have, in fact, left the reserve anount
3 oper ati on.
4 COMM SSI ONER POLMANN:  Yes, okay. Well, thank
5 you.
6 CHAl RVAN GRAHAM  Conmi ssi oner Fay.
7 COW SSI ONER FAY: Thank you, M. Chairman.
8 This is an extrenely conplex issue, and | w ||
9 do ny best to be brief, but I can't prom se that |
10 will be able to do that.
11 So I think sone of the points that are
12 significant wwthin the recommendation is there is
13 sone di scussion about the role of a regulatory body
14 and the role of a judicial body, and how sonme of
15 those roles may differ, which | think is accurate
16 to a large extent. | think they do serve sone
17 di fferent functions.
18 | do think there are also simlarities in
19 those functions, in that whatever you want to call
20 it, settlenent stipulation, consent decree, those
21 itens are given significant deference to whatever
22 body it may be to honor those agreenents and, to a
23 | arge extent, to encourage them and recogni zing
24 that the burden is extrenely high to intervene in
25 those types of agreenents, or settlenents. And so
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1 | think that's -- that's part of what the role

2 entails.

3 | think in this recommendation from staff,

4 there is discussion about the Reedy Creek case,

5 which, to a large extent, has sone significant

6 rel evance, in ny opinion, in that it's the |ast

7 time we've had sone tax reformrelated to this

8 Commi ssion. And so | think it does hel p provide

9 sonme direction. And | think the analysis talks a
10 | ot about the adm nistrative finality component and
11 references two other cases as it relates to that to
12 give us an idea of how that conponent to apply to a
13 decision like this. | think that |I carries great
14 wei ght .

15 | also think that -- | rarely cite specific

16 | anguage from cases, but | think it's rel evant

17 wi thin that case because it is one that deals wth
18 tax savings and, at the tine, does have sone

19 simlarities, sonme differences but al so sone

20 simlarities.

21 The Reedy Creek case provi ded sone gui dance

22 when it stated: It is clear the utility would be
23 required to refund revenues if, and only if, it

24 were earning in excess of the range of its

25 aut hori zed rate of return.
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1 And | give that guidance great weight. And I
2 think that that is not the case for what we have in
3 front of us here today.
4 And | think -- | do agree with the intervenors
5 that there is a broader public interest standard
6 that's applied to these types of decisions. And |
7 think that can nmake these really chall enging,
8 because you have to bal ance those -- those
9 interests that -- that relate to different topics
10 and give -- give weight to sone nore than others.
11 And | think under this circunmstance, | think we
12 specifically do satisfy that public interest test
13 by recogni zing that short-termrate stability has
14 significant value and does satisfy that test.
15 | think that, in addition to that, you have
16 | anguage in the 2016 rate case that speaks to the
17 potential of a utility staying out an additi onal
18 year based on the terns of the agreenent. And |
19 think there is -- | think that only suppl enents
20 that anal ysis, and provides nore val ue to why that
21 benefit woul d be in place.
22 And | do think there is a bal ance between
23 those interests, and | do think that there can be
24 differences in opinions as to what interest may
25 carry nore weight; but I think that does, in ny
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1 opi nion, satisfy the standard.
2 | do also think that within the public
3 Interest, that that application of the Doctrine of
4 Adm nistrative Finality is one | give great weight
5 to, and | think the cases speak to that. So |
6 don't -- | don't -- the analysis speaks to that. |
7 don't need to el aborate on that, and sone of the
8 ot her Conm ssi oners have spoken to the finality of
9 it.
10 But | will say that with that analysis,
11 think it -- it's very likely that with a
12 conprehensive review that a rate exceeds the rate
13 of return, that it, by definition, wuld then serve
14 as unjust, unfair or unreasonable. And so | think
15 to noving forward to ensure that the Conm ssion is
16 aware of that to potentially occur, | would hope to
17 provi de sone specific surveillance report
18 requi rements to nake a determnation if that rate
19 of return is exceeded, then | think the Conm ssion
20 has a different scenario that it would face. And I
21 think, until that case occurs, the public interest
22 is still satisfied as a whol e.
23 So, M. Chairman, | think it was kind of brief
24 maybe in the m ddl e sonewhere. Those are ny
25 comments. Thank you.
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



26

1 CHAI RMAN GRAHAM  Thank you, M. Fay.
2 | amreadi ng over the statenent that ny
3 General Counsel told ne | had to read, and | did
4 say that | did read the briefs and watched the oral
5 argunents. | did not say that |, quote, thoroughly
6 reviewed the entire record. So | put that on the
7 record as well.
8 kay. No lights are on. M. Poul mann, you
9 said that you had a notion. Let's hear that.
10 COMM SSI ONER POLMANN:  1'1l -- sonebody is
11 nmessing with ny m crophone.
12 M. Chairman, | would like to just pass this
13 down. Staff, the aids have a copy of this also.
14 CHAl RVAN GCRAHAM  You said staff does have a
15 copy of this?
16 COW SSI ONER PCLMVANN:  Yes.
17 CHAl RVAN GRAHAM  Ckay.
18 COW SSI ONER PCLMANN:  Your staff -- our
19 staff.
20 CHAl RMAN GRAHAM  Does our staff there, |ike
21 Ms. Brownl ess, have a copy of it?
22 M5. BROWNLESS: | don't, sir.
23 COW SSI ONER POLMANN:  No, but she will in a
24 m nut e.
25 CHAl RVAN GRAHAM  And our counsel. Do we just
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1 have one copy? Ckay.
2 COW SSI ONER POLMANN:  On Item 19, |ssue 19,
3 there is a predicate here, recogni zing our action
4 in approving Issue 18 in this docket, finding that
5 FPL has no restriction on the types of funds
6 flowng -- | am paraphrasing -- finding that FPL
7 has no restriction on types of funds flowing in or
8 out of the ARM including that tax savings can be
9 credited to the anortization reserve. | therefore,
10 nove that the ternms and provisions of the 2016

11 settlenent continue to function as they have been
12 since inception; and further, that the Conm ssion
13 find this action on balance is in the public

14 I nterest.

15 CHAI RMVAN GRAHAM  |'s that your notion?

16 COMM SSI ONER POLMANN:  That's the notion.

17 CHAI RVAN GRAHAM  Second?

18 COW SSI ONER BROAWN: | will second it.

19 CHAI RMAN GRAHAM  (kay. There is a notion on
20 the floor that's duly seconded.

21 Di scussi ons on the notion.

22 Commi ssi oner O ark.

23 COMM SSI ONER CLARK:  Thanki ng you, M.

24 Chai r man.

25 Yeah, if we could -- thank you, M.
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1 Poul mann -- Commi ssi oner Pol mann. | appreciate
2 t hat.
3 | wanted to just throw out there the
4 possibility of caveating this with sonething that's
5 probably already in practice, but just to codify it
6 into the record that we include a nonthly
7 nmonitoring, | guess you would say, staff
8 surveill ance of the annual -- excuse ne -- the
9 quarterly earning reports.
10 s their another type of -- there is another
11 type of report that we also | ook at, Suzanne, that
12 m ght help ne there as well ?
13 M5. BROMLESS: | think that if you allow --
14 or if you pass the notion that's before you, there
15 Is two reports that the staff would |i ke provided.
16 One is a nonthly reserve anount report begi nning
17 with entries as of January 1, 2019, which record
18 and explain each and every debit and credit. And
19 the other is an annual projected earnings
20 surveillance report filed quarterly that will allow
21 the staff nore information, and nore tinely
22 i nformation regardi ng whether FPL is still earning
23 within its range.
24 CHAI RMVAN GRAHAM  Ms. Brownl ess, say that
25 second one agai n.
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1 M5. BROMNLESS: It is an annual projected
2 earnings surveillance report filed quarterly.
3 CHAI RMVAN GRAHAM  Now, if for one reason or
4 anot her one of those reports show that there is an
5 overearning, or they stepped into overearnings,
6 what happens at that point?
7 M5. BROMLESS: | think the staff would neet
8 with the conpany and try to ascertai n whether that
9 overearning was the result of a one-tinme event, or
10 whet her they anticipated that that woul d continue.
11 CHAI RMAN GRAHAM  But that's not something
12 that would automatically flag them overearning,
13 okay.
14 M5. BROMNLESS: But it would automatically
15 flag a discussion with the conpany by the staff.
16 MR, CI CCHETTI: Conm ssioner, | would just
17 clarify that we are | ooking at expected
18 overearnings. For exanple, a conpany doesn't have
19 to actually be underearning in order to file a rate
20 case. They just would be expecting to underearn.
21 So we are nonitoring for expected
22 overearnings, so we could bring to you a
23 recommendation to establish jurisdiction if it's
24 determ ned that that's necessary.
25 CHAI RMAN GRAHAM  Conmmi ssi oner C ark, you
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



30

1 still have the Florida. You are good?
2 Ckay. We have a notion and second.
3 Any further discussion?
4 MR, HETRICK: Yes, excuse me, M. Chair.
5 CHAI RVAN GRAHAM  Yes.
6 MR HETRICK: If | could just, with your
7 perm ssi on, Conm ssioner Polmann, clarify
8 technically your notion a bit, which I think would
9 gi ve nore credence to the record and to the
10 deci sion that you -- or the notion that you
11 proposed. And if you |ook at your notion.
12 Comm ssioners, you all have that there?
13 COW SSI ONER POLMANN:  Yes.
14 MR HETRICK: | mght suggest, | therefore
15 nove that the terns and provisions of the 2016
16 settlenment continue to function as they have been
17 since inception, conma, that rates are fair, just
18 and reasonabl e and no adjustnent is necessary, and
19 then continue on with the notion.
20 CHAl RMAN GRAHAM  Comm ssi oner Pol mann, it's
21 your noti on.
22 COW SSI ONER POLMANN:  That's acceptable to
23 me. | wll ook to the seconder -- to the second
24 of the noti on.
25 | say it's acceptable. | am wondering why
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1 it's necessary. | nean, it's -- it's -- the

2 settlenent has terns and provisions. Are the rates

3 not -- the rates that were are accepted at that

4 time, was that not part of the terns and

5 provi si ons?

6 MR HETRICK: No. | think it's for

7 confirmation and clarity. That's all. That you

8 are clarifying that, then and now, rates w ||

9 continue to be fair, just and reasonable, and no

10 adj ustnent is necessary.

11 COW SSI ONER PCLMANN:  Well, | -- | think it's
12 inplied. | don't know that it's -- that we need to
13 make this nore verbose than necessary. |s there

14 sone damage or tornment here?

15 MR, BAEZ: Conmi ssioner, | would [ike to take
16 a stab at answering that one.

17 What those words -- what those words establish
18 Is that as, at |east sone of you have nentioned,

19 that you are -- you are in a rate-nmaking posture,
20 and that -- and so those words sort of follow and
21 confirmthat you are in a rate-nmaking posture.

22 That's sort of what qualifies your action.

23 And it makes it a lot clearer for the staff in
24 | ater drafting the order with the proper | anguage.
25 It nmakes it a stronger -- it nakes it a stronger
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1 deci si on.
2 COW SSI ONER POLMANN: Wl |, let ne -- let ne
3 | ook to the issue as stated.
4 | ssue 19 is a sinple question. How should the
5 savi ngs associated with the Tax Cuts and Jobs Act
6 of 2017 be treated? And the entirety of ny
7 statenent is in the context of having approved
8 | ssue 18. And the -- although, we specifically
9 took Issue 18 and 19 separately. The predicate
10 here, the action in 19 relies upon 18, which is --
11 and | deliberately set up the notion in 19
12 dependent on 18. And it was ny intention that this
13 whol e thing be part of the notion, even though the
14 notion is to sinply allow the 2016 settlenent to
15 continue to function as it has been, as it was
16 accepted in 2016 by the sitting Conm ssion.
17 | ssue 19 doesn't speak to anything other than
18 what do you do with the noney? And, in fact, what
19 we are saying here is, allowit to continue to
20 function within the terns and provi sions of 2016.
21 And | am | ooking at Comm ssi oner Brown, who
22 seconded the notion, and | think we are in
23 agr eenent .
24 MR. BAEZ: Conmi ssioner, it was a suggestion.
25 COW SSI ONER PCLMANN: | know it was a
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1 suggestion, and | appreciate the suggesti on.
2 MR, BAEZ: This is not a hill to die on.
3 W -- staff nmade a -- just recommended sone
4 addi ti onal | anguage --
5 COW SSI ONER PCLVANN:  Yes.  Yes.
6 MR. BAEZ: -- that would have made our work a
7 little easier, but we are happy to work with
8 what ever you give us, sir.
9 COMM SSI ONER POLMANN: | -- 1 always intend
10 for your work --
11 MR, BAEZ: Yes, you do.
12 COMM SSI ONER POLMANN:  To be as difficult as
13 possi bl e. Just ki dding.
14 CHAl RVAN GRAHAM  Wel |, the question cones
15 down, M. Poulnmann, it's your notion. You just had
16 advi ce of counsel. You can decide if you want to
17 include it or not.
18 COW SSI ONER POLMANN:  Thank you, M.
19 Chai r man.
20 My expl anation, which | just put on the
21 record, is the rationale for the wording | put in
22 the nmotion. M intention is that all of the words
23 that | spoke are the notion.
24 CHAl RVAN GRAHAM  Ckay. Conm ssi oner Brown,
25 on the noti on.
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1 COMWM SSI ONER BROMWN:  And, thank you.
2 | wanted just to nake a slight nodification, a
3 friendly anmendnment to the notion, incorporating
4 Comm ssi oner O ark's suggestion of including the
5 guarterly earnings surveillance reports and the
6 nonthly reserve account report wth the debits and
7 credits, so that's clear in our order.
8 Qovi ously, the order will go on to clarify the
9 | anguage that M. Hetrick and M. Baez suggested.
10 So we will nake sure that that |anguage is in the
11 order, that these rates are, and continue to be
12 fair, just and reasonable and in the public
13 I nterest.
14 MR. BAEZ: Thank you, Comm ssioners.
15 COMW SSI ONER BROWN:  Okay. Are you anenabl e
16 to that?
17 MR. POLMANN:  Yes. | amnot witing the
18 order. The order language will be witten in the
19 appropri ate | anguage.
20 COMM SSI ONER BROAN:  It's good that you are
21 not witing the order.
22 CHAl RVAN GRAHAM  Are you anenable -- are you
23 okay with adding those surveillance reports?
24 COMM SSI ONER POLMANN:  Yes. The surveill ance
25 reports that Comm ssioner Cark suggested, and
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1 recited by Conm ssioner Brown, is an acceptable
2 addition. And | think Ms. Brownless put all the
3 right words in there, so | agree with what has been
4 st at ed.
5 Thank you very nmuch, M. Chairman.
6 CHAI RMAN GRAHAM  Conmi ssi oner Brown, you
7 still have the fl oor.
8 COW SSI ONER BROWN:  That is all
9 CHAl RMVAN GRAHAM  Mary Anne, did we -- is that
10 sufficient, the notion and the second, and the
11 addi ti ons?
12 MS. HELTON: Yes, sir. | think it's clear now
13 what you woul d be voting on.
14 CHAl RMVAN GRAHAM kay. On the notion as
15 anended, any further discussion, coments or
16 questions?
17 Seei ng none, all in favor say aye.
18 (Chorus of ayes.)
19 CHAI RMAN GRAHAM  Any opposed?
20 (No response.)
21 CHAI RMAN GRAHAM By your action, you have
22 approved the Pol mann notion -- Pol mann noti on.
23 | think that concludes Item No. 19, correct?
24 M5. BROMNLESS: Yes, sir.
25 CHAI RMVAN GRAHAM  All right. That concl udes
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1 t hi s heari ng.

2 We are adjourned. There is no | A today, and
3 so | think we need to adjourn to outdoors.

4 Pl ease, everybody, travel safe.

5 (Agenda item concl uded.)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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