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1 PROCEEDI NGS
2 CHAI RVAN CLARK: All right. Next up is Item
3 No. 4, application for staff-assisted rate case in
4 Brevard County.
5 MR. BROWN: Good norning, Conm ssioners. Todd
6 Brown with Comm ssion staff. Item4 is staff's
7 recommendati on addressing Merritt Island's
8 application for a staff-assisted rate case. The
9 utility is a Class C wastewater utility that serves
10 approxi mately 141 residential custonmers, and one
11 general -service custoner in Brevard County.
12 Rates for this utility were | ast established
13 in 2008. A custoner neeting was held on
14 Novenber 4th, 2019, in which no custonmers attended.
15 The Conm ssion has not received any correspondence
16 from custoners regarding this docket.
17 Representatives fromthe utility and the
18 O fice of Public Counsel are here today. And staff
19 is available for your questions at this tine.
20 CHAI RMAN CLARK: All right. | believe OPC
21 want ed to nmake sone conments.
22 M5. MORSE: Yes, we do. Good norning,
23 M. Chai rman and Comm ssioners. M nane is
24 St ephani e Morse on behalf of the Ofice of Public
25 Counsel .
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1 W want to briefly address a concern rel ated
2 to Issue 2. The record shows the utility is not in
3 conpliance wth DEP regul ati ons and, thus, is not
4 in conpliance with Rule 25-30- --
5 CHAl RVAN CLARK: Ms. Morse, could you pull the
6 mc alittle closer, please? Thank you.
7 M5. MORSE: This way. Al right. kay.
8 The record shows the utility is not in
9 conpliance with the DEP regul ati ons and, thus, not
10 in conpliance with Rule 25-30.225 of the Florida
11 Adm ni strative Code.
12 The record further indicates the utility
13 considered entering a consent order to avoid being
14 fined by DEP for this failure, which is related to
15 routi ne mai nt enance.
16 Not wi t hst andi ng this evidence, the
17 recommendat i on does not include a penalty for
18 failing to maintain the systemin conpliance with
19 DEP' s regul ati ons.
20 Where a utility is clearly shown to be out of
21 conpliance with applicable regulatory requirenents,
22 t here shoul d be sone consequence in its rate-
23 request proceedi ngs before this body.
24 Conmi ssi oners, consistent with the carrot-or-
25 stick approach that several of you discussed at the
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1 January agenda this year, where a utility fails in
2 perform ng basic tasks it's obligated to do and for
3 whi ch the custoners have paid, it's inportant that
4 there be ramfications for those failures or else
5 there will be no incentive for any utility to
6 conply with any regul atory requirenents.
7 The facts in this case are undi sputed. The
8 utility is not operating in conpliance with DEP
9 requi rements. That failure is noted in the staff's
10 recomendat i on.
11 The assurance fromthe utility in this case
12 that it's working on the issues is inadequate
13 support to maintain a finding of satisfactory
14 com -- performance in an elenent in a rate case.
15 In short, when you're not doing the job that you're
16 supposed to do and for which ratepayers are paying,
17 t here should be a penalty.
18 In sone of its responses and correspondence to
19 the staff, the utility indicated that, before it
20 took over the utility in -- in or about 2017, the
21 utility had been in a state of negl ect.
22 Nonet hel ess, the warning letter at issue, the DEP
23 warning letter, was issued in Novenber 2019.
24 At a certain point, the fault for |ack of
25 mai ntenance is no |longer the prior owner's fault,
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1 but is appropriately directed to the current

2 conpany, which has been in charge for years now.

3 The DEP's warning letter indicates the

4 deficiencies are related to a | ack of routine

5 mai nt enance of vegetation growth and renoval of

6 solids. These present legitimate risks to the

7 public.

8 OPC s concerns are that any additional

9 expenses related to extraordi nary clean-up caused
10 by the failure to prudently performroutine

11 mai nt enance shoul d not be borne by the custoners

12 and -- and that the utility's performance or

13 operating conditions should not be considered

14 satisfactory where the record denonstrates it's

15 failed to stay in conpliance with DEP' s

16 requirenents.

17 When the Conmm ssion discussed the carrot-or-
18 stick approach in January, the consequence of poor
19 performance was a penalty in the range of 50 to 100
20 basis points. Therefore, we -- we respectfully

21 request that you inpose appropriate penalties for
22 the conpliance failures in this case.

23 Thank you.

24 CHAI RMAN CLARK:  Thank you, Ms. Mbrse.

25 M. Rendell, would you |ike to respond?
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1 MR, RENDELL: Yes, sir. Troy Rendell on
2 behal f of Merritt Island utility.
3 Since we took over this utility, we have spent
4 over $118,000 on inprovenents. Prior to us
5 purchasing it, there was little to no treatnent at
6 the plant. The ponds in question have accunul at ed
7 sl udge over nunerous years, probably 20, 30 years.
8 W -- we did neet with DEP last nonth as a --
9 as recently as last week. | believe on Friday,
10 they sent us a |long consent form which we agreed
11 to. And basically what the consent formis --
12 does -- and we have not signed it yet -- is we --
13 we' ve agreed to do in-kind.
14 What DEP allows is they have a fine -- |
15 think, in this instance, around 4,000 and we would
16 have to spend about 6,000, but regardless of that,
17 we' re al ready spendi ng additional funds.
18 W put in two new blowers. W're putting in
19 brand-new di ffusers. So, we're -- we're actually
20 spendi ng additional capital that's not included in
21 this rate case. As a result, we may have to cone
22 in for alimted proceeding after the conclusion of
23 the staff-assisted rate case.
24 The ponds in question were full of water.
25 They -- the piping -- the original piping did not
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1 allow for rotations of the ponds, so they were
2 going into one main one.
3 During the period of tine they -- the DEP
4 wanted us to drain it and clean the vegetation,
5 there is trenendous rainfall. As a matter of fact,
6 when we had the custonmer neeting in that area,
7 there was a huge rainfall and they had eight inches
8 of rain. You can't dry out a pond with rain. And
9 we' ve indicated that to DEP, which they've agreed.
10 And now it's the dry season, so we've agreed to
11 have it done by April, while -- while the ponds are
12 dry.
13 So, we -- we acknow edge that there -- you
14 know, there are issues that have to be addressed
15 with DEP. W've net wwth them They' re working
16 very closely with us and we intend to file -- to
17 sign the consent order very soon.
18 CHAI RMAN CLARK: Ckay. Thank you very nuch.
19 Al right. Comm ssioners, any questions?
20 Commi ssi oner Brown.
21 COMM SSI ONER BROMN:  Just a followup to OPC s
22 comments about the carrot and the stick -- so,
23 you' re recomendi ng that the Conmm ssion penalize
24 the utility because of the current status wth DEP,
25 but what is your actual recommendation on a
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1 penal ty?

2 M5. MORSE: The basis points, in -- interns

3 of the rate increase, is what we propose is -- is

4 an adequate -- wthin the range, of course, that --

5 at your discretion.

6 COMM SSI ONER BROMWN:  So, in the -- in the

7 prior case where the Conm ssion voted on the

8 penal ties, though, the circunstances were

9 different. This transfer took place in 2016. And
10 my understanding is that it appears nost of the

11 i ssues, though, took place prior to the transfer?
12 M5. MORSE: |'msorry. Wat was -- what was
13 t he begi nning of that question?

14 COW SSI ONER BROAN: Mbst of the circunstances
15 and i ssues took place prior to the transfer that

16 occurred in 2016, correct?

17 MR, RENDELL: Correct.

18 M5. MORSE: No -- well, I'"mnot sure about

19 that, but it's ny understanding that they weren't
20 under a DEP penalty at -- at the tinme of the

21 transfer. So, it -- at the tine of the transfer,
22 there wasn't a DEP issue, to ny know edge, as far
23 as the last order entered in this case -- for this
24 utility.

25 MR, RENDELL: Many of the inprovenents we made
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1 were required by DEP through the permt -- through
2 the permtting process. Wen we got issued the new
3 permt, there were spec- -- specific itens that we
4 had to do, including sone head work, sone
5 di ffusers, some basic work to the plant, which we
6 di d.
7 Sone of that has to be redone now. W
8 di scovered the blowers were too small. The
9 di ffusers, because there's so nuch sedinent and
10 accunul ation in the digester, we could- -- the old
11 diffusers didn't work. W had to put new diffusers
12 in, which we're doing now.
13 So, there's additional work that we're doing
14 that was required by DEP in the permt.
15 COW SSI ONER BROMN:  Thank you.
16 CHAI RMAN CLARK:  Comm ssi oner Pol mann.
17 COMM SSI ONER POLMANN:  Thank you,
18 M. Chai r man.
19 For staff, the prior owner -- when was the
20 last time they were in for a rate case? Do you
21 have that information avail abl e?
22 MR BROMN: | believe it was 2008.
23 COMM SSI ONER POLVANN:  Ckay.
24 MR. BROMN: There was a SARC.
25 COW SSI ONER PCLMANN:  Thank you.
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10

1 Are we aware that they had a valid -- did they
2 have valid operating permts at that tine? Do
3 we -- do you recall, we had that --
4 MR. BROMN: My engineer to the left of ne is
5 sayi ng yes.
6 COMM SSI ONER POLMANN:  Okay. To the utility,
7 M. Rendell, when you took over the utility, did
8 they have valid operating permts at that tine?
9 Because there was a |l ong period of tinme between
10 2008 and when you acquired this; is that correct?
11 MR, RENDELL: | believe that the permt was --
12 was up for renewal when we bought it. And that's
13 how it canme about. Wen we -- when we transferred
14 the permt to us and renewed the permt, it was
15 right -- probably about the tinme we bought it.
16 That's when DEP put the requirenents to nake the
17 addi ti onal upgrades to the plant, which they had
18 not enforced on the previ ous owner.
19 COW SSI ONER POLMANN:  So, to your
20 under st andi ng, there were deficiencies that DEP had
21 not identified when the prior owner had that. And
22 t hen, when you acquired it and -- and transferred
23 the permit, they identified those deficiencies.
24 MR, RENDELL: That's correct.
25 COW SSI ONER PCLMANN:  Ckay. M. Chairman,
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1 | -- based on what's indicated in the staff item
2 under Issue 2, | -- and what |'ve heard here today,
3 | believe that the utility is taking the
4 appropriate actions to renedy the situation.
5 I"'m-- I"mquite satisfied that they're on the
6 ri ght path.
7 And as M. Rendell indicated, they've nade
8 sone substantial capital inprovenents. Now, how
9 that relates back to the operating expenses, that's
10 not -- not imedi ately obvious to ne, but | do
11 anticipate there will be sone additional operating
12 expenses.
13 So, the question to the staff, again, is: |Is
14 your expectation that there's adequate additi onal
15 funding in here for adequate -- I'msorry --
16 operati ng expenses or are you expecting additional
17 costs for operating in addition to capital
18 I nprovenents going forward in -- in another case?
19 MR. BROAN: Based on what we had before us, |
20 believe there is adequate operating expenses to
21 cover the utility. |1'mnot sure what M. Tr- --
22 M. Rendell has -- has planned and how t hat may
23 I npact operating expenses going forward, though,
24 but that's sonmething we would clearly |ook at --
25 COW SSI ONER PCLMANN:  Ckay.
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1 MR BROWN: -- if they brought a limted
2 proceedi ng to us.
3 COMWM SSI ONER POLMANN:  Okay. In our -- in our
4 briefing, you made a distinction yesterday between
5 gqual ity-of -service penalties and then permt-
6 violation penalties. Could you -- could you
7 el aborate or clarify that, again, for ne?
8 M5. WATTS: Each one woul d be eval uated
9 separately and there could be penalties associ ated
10 wth both. And with the Issue 2, we noted that,
11 you know, this utility has been acting continuously
12 since they acquired this utility to make the
13 i mprovenents that are necessary, as opposed to, you
14 know, just waiting for sonething else to happen
15 or -- they've been proactive in doing that.
16 So, in that respect, we don't believe that a
17 penalty is warranted at this tine.
18 COW SSI ONER PCLMANN:  Thank you.
19 M. Chairman, that's all | have.
20 CHAI RMAN CLARK: All right. No other lights
21 on. 1'Il entertain a notion.
22 COW SSI ONER POLMANN: M. Chairnman, | believe
23 the utility is acting appropriately to bring --
24 bring this facility back into good quality of
25 service. | don't have any issue with their
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13

1 performance here, and | woul d nove approval of
2 staff recomrendation on all issues.
3 COW SSI ONER BROMWN:  Second.
4 CHAI RVAN CLARK: Mbdtion and second to approve
5 the itemas presented. Any discussion?
6 On the nmotion, all in favor, say aye.
7 (Chorus of ayes.)
8 CHAI RVAN CLARK:  Opposed?
9 Motion i s approved.
10 Thank you very nuch.
11 (Agenda item concl uded.)
12
13
14
15
16
17
18
19
20
21
22
23
24
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