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1 PROCEEDI NGS

2 CHAI RVAN CLARK: W will nove along to Item

3 No. 4.

4 M. Stiller.

5 MR, STILLER  Good norning, M. Chair and

6 Conmi ssioners. Shaw Stiller with your O fice of

7 Legal Counsel.

8 Agenda Item 4 involves a notion for

9 reconsideration filed by the Ofice of Public

10 Counsel. The notion requests that the Comm ssion
11 reconsi der the previous order in this docket that
12 granted a petition filed by Gulf Power Conpany and
13 allowed the utility to establish a regulatory

14 asset. The purpose of the regulatory asset is to
15 record costs --

16 COW SSI ONER POLMANN: | am having difficulty
17 heari ng.

18 MR. STILLER -- incurred due to COVID-19 for
19 potential future recovery. The order was entered
20 as a final order, not proposed agency action or

21 PAA. OPC argues in its notion that the order

22 shoul d have been entered as PAA

23 Qulf filed a response to the notion and

24 obj ects to reconsideration.

25 The appropriate standard of reviewin a notion
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1 for is whether the notion identifies a point of
2 fact or |law that was overl ooked, or that the
3 Comm ssion failed to consider in rendering its
4 prior order.
5 Staff recommends that OPC s notion should be
6 grant ed because OPC has denonstrated that point of
7 | aw regardi ng the point of entry to establish -- to
8 chal l enge to establishnent of a regulatory asset
9 was overl ooked. The prior order should have been
10 PAA and provided to persons with substanti al
11 interest may be affected by the creation of an
12 asset, and the definition of those expenses
13 eligible for deferral and potential future recovery
14 the opportunity to request a hearing. The
15 appropriate relief is to vacate the prior order and
16 reenter it wwth a nodification to reflect --
17 (inaudible) -- PAA. Since staff filed its
18 recommendation -- (inaudible) -- subm ssions did
19 not change the staff recommendati on.
20 Finally, there are two procedural matters
21 along with its notion for reconsideration to file
22 the petition requesting formal proceedi ngs on the
23 prior order. OPC has also filed a notion to vacate
24 -- (inaudible) -- if this comm ssion grants
25 reconsi deration and reenters the prior order --
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1 (inaudi ble) -- no party has requested oral argunent
2 -- (inaudible) --
3 CHAI RMAN CLARK:  Thank you, M. Stiller.
4 Al right --
5 COMM SSI ONER FAY: M. Chairman, sorry to
6 interrupt you, but if we could get M. Stiller
7 maybe to nove to a different mc. He was cutting
8 in and out for us on the virtual. W appreciate
9 it. Thank you.
10 CHAI RMAN CLARK: Thank you, we will -- do we
11 need M. Stiller to repeat anything that he said
12 for anybody for any party?
13 COW SSI ONER BROAN: | didn't hear a word he
14 sai d.
15 CHAI RVAN CLARK: Ckay.
16 (Di scussion off the record.)
17 CHAI RVAN CLARK: Back on the record, please.
18 MR. STILLER  The second tinme will be a charm
19 CHAI RMAN CLARK: W11l be a charm right.
20 MR, STILLER  Sorry about that, M. Chair and
21 Commi ssi oners.
22 This iteminvolves a notion for
23 reconsideration filed by the Ofice of Public
24 Counsel. The notion requests that the Conm ssion
25 reconsider its previous order in this docket that
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1 granted a petition filed by Gulf Power Conpany and
2 allowed the utility to establish a regulatory
3 asset. The purpose of the regulatory asset is to
4 record current expenses incurred due to the
5 COVI D-19 pandem c for potential future recovery.
6 The order was entered as a final order, not
7 proposed agency action, or PAA. OPC argues in its
8 notion that the order should have been entered as
9 PAA. @l f filed and witten response to the notion
10 and obj ects the consideration.
11 The appropriate standard of reviewin a notion
12 for reconsideration is whether the notion
13 identifies a point of fact or |aw that was
14 over |l ooked or that the Comm ssion failed to
15 consider in rendering its prior order.
16 Staff recommends that OPC s notion should be
17 grant ed because OPC has denonstrated that a point
18 of |aw regarding the point of entry to chall enge
19 the establishnment of the regulatory asset was
20 over| ooked. The prior order should have been PAA
21 and provi ded persons whose substantial interests
22 may be affected by the creation of an asset and the
23 definition of expenses eligible for deferral and
24 potential future recovery the opportunity to
25 request a hearing. The appropriate relief is to
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1 vacate the prior order and reenter it as PAAw th

2 m nor nodifications to reflect its nodified

3 procedural nature.

4 Since this recomendation was filed, both Gulf

5 and OPC have made further filings in the docket.

6 Those filings do not change staff recommendati on.

7 Finally, there are two procedural matters

8 related to the notion for reconsideration al ong

9 with the notion, OPC filed the petition for hearing
10 requesting formal proceeding. OPC has separately
11 filed a notice of adm nistrative appeal of this

12 conm ssion's prior order. If the Comm ssion

13 vacates and reenters the prior order, both of those
14 matters shoul d be rendered noot.

15 No party requested oral argunent on the

16 not i on.

17 Staff is available to answer your questions.
18 CHAI RMAN CLARK: Al right. Thank you,

19 M. Stiller.

20 We al so have M. Badders and Ms. Morse on the
21 line representing Gulf and OPC for -- they are both
22 avai l abl e for questions.

23 Comm ssi on, do you have any questions?

24 Conmi ssi oner Brown.

25 COW SSI ONER BROWN: | do have a question, and
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1 | do think that this matter has fundanmentally been
2 brought to our attention by staff as a process
3 error, and | agreed with the principle that we need
4 to treat all of our dockets like this the same. So
5 we are going to be taking up the next item which
6 iIs the Commi ssion taking it onits own notion to
7 reconsider this as process error rather than what
8 we are doi ng here today.
9 | have a question for Ms. Morse about
10 adm ni strative efficiency, really, acknow edgi ng
11 that our staff just said that there is an appeal of
12 the -- of this. And also, if we go ahead and agree
13 with this request to make this a PAAis, does OPC
14 intend to have hearings both on the creation of the
15 regul atory asset and then later, as well as the
16 costs associated with that regulatory asset, so two
17 heari ngs?
18 CHAl RVAN CLARK: Ms. Morse.
19 M5. MORSE: Hello, can you hear ne?
20 CHAI RVAN CLARK:  Yes.
21 M5. MORSE: kay. Thank you. This is
22 St ephanie Morse with OPC.
23 First of all, as the record reflects, the
24 utility plans to file a rate case, so cost recovery
25 I ssues we then consider would be rolled into issues
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1 of an eventual rate case. W did -- inthe letter
2 that we filed, we did point out, though, that the
3 separate substantive rate-neking i ssue on
4 establishnent of this -- of the regulatory -- a
5 regul atory asset in the first place be worthy of a
6 hearing that it should occur |ikely separately
7 because of the renoteness in tine to the rate case
8 itself, where the other -- you know, where it could
9 have been folded in, or where the cost recovery
10 portion of this question would be -- would be --
11 coul d be considered with all the other data and the
12 enpirical evidence necessary to nmake that portion
13 of the -- of the determ nation.
14 So in short, you know, we did anticipate
15 separate hearings only because of the renoteness in
16 time. Q@ulf has not filed its rate case yet, so we
17 don't know -- there is no -- there is no date
18 certain. W don't know when that's going to occur,
19 or if it will be necessary, or when, so that was --
20 COMW SSI ONER BROMWN:  Thank you. | hear you.
21 | hear you. And you are breaking up a little bit,
22 but, you know, as we start seeing nore of these
23 regul a-- creation of regqulatory assets and -- and,
24 you know, | just want the Public Counsel to be
25 cogni zant of not only your own adm nistrative
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1 resources and the efficiency, but also our staff's.

2 So that's -- that was ny thinking.

3 But | would like to hear fromstaff, though,

4 about this -- about this matter, and kind of the

5 comrents | just nade we are treating -- you know,

6 I[tem 5, the Conmm ssion staff is creating -- is

7 doing it upon its own notion to change it to a PAA

8 and that -- | understand we are trying to get to a

9 certain point here, but I don't know if the notion
10 for reconsideration is really the appropriate

11 vehi cl e.

12 CHAI RVAN CLARK: Thank you, Conm ssioner

13 Br own.

14 Any ot her Conm ssioners questions? Comments?
15 COW SSI ONER BROWN:  That was nore a question
16 for legal, actually, M. Chairnman.

17 CHAl RVAN CLARK: Ckay. | thought so. They
18 weren't -- they weren't junping up to answer that.
19 M5. HELTON:. Maybe | can take a stab at that.
20 We do think that the order that was issued for
21 Fl orida Power -- or for Gulf Power was -- did

22 attach the correct ending | anguage. It was issued
23 as a procedural order, and we think that it should
24 have been a proposed agency action order as, you
25 know, we are recomendi ng for Peoples and as staff
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is recoomending for the other two regul atory assets
that are on the agenda | ater today.

So if you aren't confortable taking a vote on
OPC s notion for reconsideration, then | think it's
Wi thin your purview to nove for reconsideration on
the Comm ssion's own notion, as staff is
recommendi ng for the -- for the Peoples item which
Is the next itemup, that way you m ght avoid sone
of the issues | think you are concerned wth.

COW SSI ONER BROMWN:  Thank you, Ms. Hel ton.
You got there.

CHAI RVAN CLARK: Conmm ssi oner Brown, could you
el aborate? | nean, as a non-attorney, help us out
here on the notion on the reconsideration. Wat's
the concern -- is there a concern?

COMW SSI ONER BROMWN: Wl |, yes. The | anguage
that they are relying on, it was actually from
Conm ssi oner Pol mann and |, our comments, are

sonewhat taken out of context to make it a PAA

action, and | don't think -- | don't think those
factual -- those are factual errors or |ega
errors. | think this is a process error that
occurred, and staff -- it was brought to staff's

attention. None of us picked up on it during the

actual docket itself. | didn't realize that it
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1 wasn't PAA, and we have previous -- all of our
2 regul atory assets prior have been PAA. So | think
3 iIt's nore appropriate, since it was a procedura
4 error, admnistrative error, rather than relying on
5 the | anguage that OPCis relying on, | think it's
6 nore appropriate to get us to the right posture to
7 reconsi der our own procedural order and approve
8 in -- approving the Gulf regulatory asset and we
9 reissue it as a PAA |ike we are doing in Itemb5,
10 and it would be consistent with that itemas well.
11 CHAI RMAN CLARK: Ckay. That -- great
12 clarification. | think | understand exactly what
13 you are proposing.
14 Conmmi ssi oner Pol mann, do you have a question?
15 COW SSI ONER PCLVANN:  Well, | guess | had a
16 question, and now | have a different question,
17 because | am concerned the question | originally
18 had, | probably shouldn't. But it's going to
19 depend on the question that | amgoing to ask
20 Comm ssi oner Brown, which is what did you just say?
21 You want the notion to be our Conm ssion notion,
22 that we are going to do what the staff
23 recommendation is, but it's not their
24 recommendation, it's going to be our own notion?
25 COMM SSI ONER BROMWN:  The staff underlined
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12

1 recommendation is to change our previous decision
2 fromprocedural to PAA. To get there, though, they
3 are relying on | anguage that is taken sonmewhat out
4 of context and OPC s notion for reconsideration.
5 In Item5, and as Ms. Helton just said, we do
6 have the authority to render that notion for
7 reconsi deration noot and nmake our own notion to
8 reconsi der the procedural order as PAA as suggested
9 by -- because due to a process error, and that
10 woul d get us to the sane place that OPC is asking
11 for.
12 COW SSI ONER POLMANN:  Yes. Yes. So you
13 would i ke No. 4 to be handled in an anal ogous
14 manner and have the sane outcone on No. 4 based on
15 the Commi ssion's own notion?
16 COMW SSI ONER BROMWN:  That is correct, and |
17 have a notion --
18 COMM SSI ONER POLMANN:  -- and sane end poi nt
19 but a different pathway?
20 COMM SSI ONER BROMN:  Absol utel y.
21 CHAI RMAN CLARK:  Conmi ssi oner Brown, do you
22 have a -- would you prepare the correct notion when
23 the tinme cones to do so?
24 COW SSI ONER BROMWN: | am ready whenever you
25 are ready.
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1 CHAI RMAN CLARK: Ckay. Let's wap up our
2 guestions and then we wll get to our notion.
3 Conmi ssi oner Fay.
4 COMM SSI ONER POLVANN:  Al'l right.
5 CHAI RVAN CLARK: |'m sorry, Conm ssioner
6 Pol mann.
7 COMM SSI ONER POLMANN: M. Chairman, | amjust
8 going to yield -- | amgoing to yield and |let the
9 | awyers work it out.
10 CHAI RMAN CLARK: | was kind of doing the sane
11 t hi ng, Comm ssi oner Pol mann.
12 Comm ssi oner Fay.
13 COMWM SSI ONER FAY:  Thank you, M. Chair man.
14 | do think we are -- we are doing the right
15 thing here to resol ve this.
16 | just had a question for OPC. | | ooked back
17 at the transcript of the hearing, and it seened
18 like this was an objection issue that canme up
19 after-the-fact. | know that, of course, there is
20 al ways a |l ot of noving parts to these regul atory
21 assets that conplicate it, and we are constantly
22 ki nd of tweaking what our comm ssion is doing, and
23 conm ssions all over the country are doing the sane
24 thing, soit's not an easy itemto take up. But is
25 there a particular reason to why this specific
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1 obj ection wasn't raised in the initial hearing that
2 we had?
3 M5. MORSE: What specific -- | amsorry,
4 Conmm ssi oner, what specific objection are you
5 tal ki ng about ?
6 COMWM SSI ONER FAY: The objection that it was
7 taken out as a procedural itemand not a PAA
8 M5. MORSE: | think staff's analysis is
9 accurate in that we -- that's what we were tal king
10 about the entire tine. W said it wasn't
11 prelimnary or procedural, or all of the | anguage
12 that was -- that was in the -- in the
13 recommendation. Qur whole point was that it's not
14 just some prelimnary or interimneasure. It's a
15 substantive matter.
16 COW SSI ONER FAY:  Yeah, and maybe -- you
17 know, maybe it's just the difference of
18 interpretation by the people who read the
19 transcript, but | just -- | didn't see any explicit
20 | anguage in there saying we object to this being
21 taken up as a procedural notion. | just saw
22 concerns that it should be vetted out nore, and |
23 think that's a fair discussion, but it just seened
24 like it was after-the-fact.
25 So it sounds li ke maybe the reason is because
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1 you believed you did actually explicitly object to
2 it in the hearing even though sone people m ght not
3 interpret it that way.
4 M5. MORSE: | thought we did raise that issue.
5 In fact, | nean, that was getting at the very heart
6 of our -- our conments and our objection. Yeah,
7 amsorry. To ny -- to nmy know edge, or to ny
8 belief, that's what we were tal king about.
9 COMWM SSI ONER FAY: Ckay. | -- | appreciate
10 that. W agree to disagree on that, and | think
11 this is probably a good way to cure it, so |
12 appreciate staff working on it, and | amreally
13 gl ad Comm ssioner Brown is here to do this notion.
14 CHAI RMAN CLARK: W thout further questions,
15 Comm ssi oner Brown, you are recogni zed for a
16 not i on.
17 COMWM SSI ONER BROMWN: Thank you. And |
18 appreci ate Conm ssioner Fay's points. Those are
19 excel | ent.
20 And with that, | would |like to nbve that on
21 our own notion, we reconsider our procedural order
22 I ssued on July 27th, 2020, approving the Gulf
23 regul atory asset, and that we reissue the order as
24 proposed agency action. |In so doing, our staff
25 shoul d be granted adm nistrative authority to nmake
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1 t he necessary changes to conformthe order to
2 proposed agency action. And by reconsidering the
3 order on our own notion, OPC s notion for
4 reconsi deration woul d hereby be rendered noot.
5 COMM SSI ONER FAY: | will second that.
6 CHAI RMAN CLARK: We have a notion and a
7 second.
8 Commi ssi oner Brown, a good Chairman w ||
9 al ways repeat the notion back to the audi ence, and
10 he is not going to do so today, | assure you.
11 Any questions on Commi ssioner Brown's notion?
12 | think we do all understand it, though. | am
13 goi ng on the record as understandi ng.
14 All right. Al if favor say aye.
15 (Chorus of ayes.)
16 CHAI RVAN CLARK: Opposed?
17 COW SSI ONER POLMANN:  Aye.
18 CHAI RVAN CLARK: Mbtion carries.
19 Al right. Thank you very mnuch.
20 (Agenda item concl uded.)
21
22
23
24
25
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1 CERTI FI CATE OF REPORTER
2 STATE OF FLORIDA )
COUNTY OF LEON )
3
4
5 |, DEBRA KRICK, Court Reporter, do hereby
6 certify that the foregoi ng proceeding was heard at the
7 time and place herein stated.
8 | T 1S FURTHER CERTI FI ED t hat |
9 stenographically reported the said proceedings; that the
10 sane has been transcribed under ny direct supervision;
11 and that this transcript constitutes a true
12 transcription of ny notes of said proceedi ngs.
13 | FURTHER CERTIFY that | amnot a relative,
14  enpl oyee, attorney or counsel of any of the parties, nor
15 aml a relative or enployee of any of the parties'
16 attorney or counsel connected with the action, nor am!|
17 financially interested in the action.
18 DATED this 19th day of Cctober, 2020.
19
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23
DEBRA R KRI CK
24 NOTARY PUBLI C
COW SSI ON #HH31926
25 EXPI RES AUGUST 13, 2024
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