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1 PROCEEDI NGS
2 CHAI RVAN CLARK: All right. It looks like we
3 are we have everyone back. Thank you for your
4 I ndul gence on short recess.
5 Let's nove on to ItemNo. 4. M. Helton, you
6 are still up.
7 M5. HELTON: Thank you, M. Chairman.
8 DEF recently appeal ed the Conm ssion's Final
9 Order and Anended Order that adopted the
10 Adm ni strative Law Judge's Recomended Order, where
11 he found that DEF failed to act prudently in the
12 operation of its Bartow Unit 4 plant in restoring
13 the unit to service after the February 2017 forced
14 out age, and concl uded that DEF should refund $16.1
15 mllion to its custoners.
16 Item No. 4 addresses DEF' s notion and anended
17 notion to stay this decision. Staff recommends
18 that a stay be granted as DEF has fully conplied
19 with the requirenents of the Comm ssion's rule on
20 stays pending judicial review
21 Staff further recommends that DEF be required
22 to provide adequate security in the formof a
23 corporate undertaking in the amount of $16.1
24 mllion plus interest.
25 Representatives from DEF and OPC woul d like to
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1 address the Conm ssion, and other intervenors are
2 on the phone and avail able to answer questions, as
3 IS your staff.
4 CHAI RMAN CLARK:  Thank you very nuch, M.
S Hel t on.
6 Ms. Nordby -- M. Nordby are you on the |ine?
7 MR, NORDBY: Yes, | am
8 CHAI RMAN CLARK:  You are recogni zed.
9 MR, NORDBY: Thank you very nuch.
10 Good norning, Conm ssioners. | am Danie
11 Nordby from Shutts & Bowen appearing on behal f of
12 Duke Energy Florida. | would like to make three
13 brief points and would be glad to answer any
14 guesti ons.
15 On the first question, whether the final order
16 here shoul d be stayed pendi ng appeal, Duke agrees
17 with the staff analysis and recommendati on that you
18 have been provided. The clear and unanbi guous
19 | anguage of your rule provides for a mandatory and
20 automati c stay under the circunstances present
21 here. It's undisputed that the order on appeal
22 i nvol ves the refund of nmonies to custoners, and
23 that Duke has filed a tinely notion seeking a stay
24 pendi ng appeal .
25 The O fice of Public Counsel and other
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1 intervenors in their response asked for an
2 unwitten exception to the admnistrative rule in
3 the case on the fuel clause dockets. But as your
4 staff noted in its recomendati on, however, al
5 state agencies nust follow their own rules and
6 cannot rewite a rule without follow ng the
7 rul e- maki ng process.
8 The second issue | wish to address, and the
9 second issue before you is what conditions are
10 appropriate in this case to secure the revenues
11 subject to refund during the period of stay. On
12 this point, your rule grants you broad discretion.
13 Rul e 25-22.061 nentions the posting of a bond or
14 corporate undertaking as a potential condition, but
15 the rule also allows for, quote, any other
16 condition as the Comm ssion finds appropriate to
17 secure the revenues collected by the utility
18 subject to refund, end quote.
19 The rule, therefore, grants to you, the
20 Comm ssion, the discretion to determ ne when to
21 require a utility to post a bond or corporate
22 undert aki ng, and when sone other conditions are
23 appropriate as a condition on the stay.
24 Under the circunstances of this appeal and
25 this docket, Duke respectfully suggests that no
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1 bond or corporate undertaking is necessary to
2 secure the revenues at issue as a condition of the
3 stay. Instead, the ongoing open nature of the fuel
4 docket can provide sufficient assurance to secure
5 the revenues at issue during the pendency of the
6 appeal. Any refunds that would be paid in the
7 event the appeal is unsuccessful would be
8 i npl enmented through a reduction in Duke's fuel
9 collections for the refund period on this docket.
10 In the | anguage of Rule 25-22.061, those conditions
11 shoul d be consi dered, quote, appropriate to secure
12 the revenues at issue.
13 Finally I would like to address the reference
14 in the staff analysis and reconmendation to
15 I nterest paynents to be assessed on the anount
16 ordered to be refunded in the final order. | would
17 note that the Adm nistrative Law Judge's
18 recommended order did not provide for interest
19 paynents on the refund anount. Paragraph 125 of
20 t he recomrended order specifies an anount to be
21 refunded, quote, without interest. And the
22 concl usion al so does not order interest paynents on
23 the refund anount.
24 The Comm ssion's final order adopted -- in
25 this case -- adopted and approved the recommended
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1 order wi thout nodification, and also did not order
2 I nterest paynents. This could be conpared to other
3 cases in which the Conm ssion did explicitly order
4 refunds to be nade with interest.
5 The stay rule and the interest rule of the
6 Conmmi ssion provide for interest to be set in
7 cases -- in the case of refunds which the
8 Conmmi ssion orders to be made with interest, Rule
9 25-6.109(4). Here, the refund was not ordered to
10 be made with interest, so no interest rate shoul d
11 be applied to any condition on the stay that we are
12 asking the Comm ssion to enter in this case.
13 I n concl usi on, Duke Energy Florida
14 respectfully request the Comm ssion grant a stay
15 pendi ng appeal under Rule 25-22.061, and that the
16 Commi ssion find the ongoing nature of the fuel
17 cl ause docket to be of sufficient condition to
18 secure the revenues subject to refund.
19 Thank you.
20 CHAI RMAN CLARK: Al'l right. Thank you, M.
21 Nor dby.
22 M . Rehw nkel .
23 MR, REHW NKEL: Thank you, M. Chairman.
24 Charl es Rehwi nkel for the Ofice Public Counsel,
25 and | want to thank you, Comm ssioner, for allow ng
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1 us a brief chance to speak for the custoners.

2 On Decenber 1st, we find ourselves in the

3 m ddl e of the holidays in the toughest, strangest

4 year nost of us have ever experienced. Duke has

5 been before you recently this fall touting their

6 conpassi on for customers suffering the effects of

7 COvVID. W ask you to think about that.

8 This case today is about $16 million that you

9 ordered be returned to Duke's ratepayers. Duke's
10 customers could use the good news of getting their
11 noney back in their holiday pandem c season.

12 I nstead, Duke is seeking to take cover behind a

13 rule that has lost its neaning sinply in order to
14 hold on for two to three nore years to this noney.
15 $16 million is a gnat on their financi al

16 statenments. Wiy are they doing this? It doesn't
17 make sense. We think Duke Energy Florida is better
18 than this. W think Duke's custoners deserve

19 better.

20 Conmmi ssioners, a stay is designed to protect
21 the interest of a party taking an appeal. W have
22 denonstrated that the stay is not applicable or

23 needed for an appeal that is taken in a fuel clause
24 case. And we would note that the very logic for --
25 that they presented to you for not applying a
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1 cor porate undertaki ng makes our point crystal
2 clear. It's all within the fuel clause and it all
3 can be taken care of there, but neverthel ess, they
4 want their custonmers not to have this noney.
5 The Florida Suprene Court nore inportantly in
6 the CGDE case nmakes it clear that your stay rule is
7 not needed to protect the appellant when a
8 Conmm ssion case is appeal ed. What Duke is asking
9 you to do is to let themin a cynical nove that has
10 no | egal significance --
11 UNI DENDI FI ED SPEAKER: (| naudi bl e.)
12 MR REHW NKEL: M tine is up?
13 CHAI RVAN CLARK: No, | amsorry, M.
14 Rehwi nkel , sonet hi ng happened there. | don't know
15 what that sound was.
16 MR. REHW NKEL: OCh, | amsorry. | thought |
17 heard the word tinme. | apol ogize.
18 It is a cynical nove that has no | egal
19 significance. |t does have a great synbolic
20 signi fi cance about just how nmuch Duke actually
21 respects its custoners.
22 We believe you have the discretion to hold
23 this rule inapplicable to the fuel clause. W urge
24 you to determne that the rule does not apply to a
25 fuel clause appeal.
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1 Do the right thing, Comm ssioners, we ask.

2 Don't address and put a stanp on this bah hunbug

3 holiday card to Duke's custonmers. W ask you to

4 deny the notion.

5 We also think that Duke is raising a point

6 about interest that is potentially going to cause

7 nore litigation. The ALJ was not asked to

8 calculate interest. H's use of the term w thout

9 interest is clearly neant that he did not cal cul ate
10 i nt erest because that was not sonething he was

11 asked to do. You have a rule that applies interest
12 and debits and credits in the fuel clause, and that
13 rul e shoul d apply.

14 | f Duke is saying they should keep the nobney
15 for two to three nore years interest free, we think
16 that is a problem and we think the GDE case says
17 that that would be inproper as well. So we are

18 ki nd of disappointed to hear that Duke thinks that
19 there is no interest that applies while they hold
20 on to the custonmers for two to three -- noney for
21 two to three nore years.

22 Thank you.

23 CHAI RMAN CLARK: Al right. Thank you, M.

24 Rehwi nkel .

25 Conmm ssi oners, questions or coments? Anyone?
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10

1 Commi ssi oner Pol nann.
2 COW SSI ONER POLMANN:  Thank you, M.
3 Chai r man.
4 | guess | have a nunber of thoughts here, and
5 I would like to hear perhaps fromthe Conm ssioners
6 if there is any interest in discussion --
7 di scussi ng any of the coments we just heard,
8 either that or | could just nove forward here with
9 a notion. | don't want to bel abor the point.
10 CHAI RMAN CLARK:  Conmi ssioners, do you have
11 any conments or questions or discussion you would
12 i ke to propose?
13 There is -- Conm ssioner G aham
14 COMWM SSI ONER GRAHAM | woul d i ke to nove
15 staff recommendati on.
16 COMM SSI ONER POLMANN:  Second.
17 CHAl RVAN CLARK: Al'l right. W have a notion
18 and a second to approve staff reconmendati on.
19 Any questions?
20 Al in favor say aye.
21 (Chorus of ayes.)
22 CHAI RMAN CLARK:  (Opposed?
23 (No response.)
24 CHAI RMAN CLARK: Mbtion carries.
25 Thank you very nuch.
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



11

1 (Agenda item concl uded.)
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