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1 PROCEEDI NGS

2 CHAI RVAN CLARK: All right. Next up is Item
3 No. 7.

4 M. Futrell.

5 MR, FUTRELL: Thank you, M. Chairman. Good

6 norni ng, Comm ssioners. | am Mark Futrell with

7 staff.

8 Item7 is the stipulation entered into by

9 several parties regarding Duke Energy Florida's
10 Cl ean Energy Connection Program and associ at ed
11 tariffs.
12 On July 1st, 2020, Duke filed a petition and
13 sti pul ati on seeki ng approval of the O ean Energy

14 Connection Program a voluntarily comunity sol ar
15 programthat allows participating custoners to pay
16 a subscription fee in exchange for receiving bill

17 credits related to the solar generation produced by
18 the programis solar facilities. The programw ||
19 consi st of 10 projects totaling 750 nmegawatts of
20 sol ar generation, which will be placed in service
21 bet ween 2022 and 2024.
22 Fol | owi ng the technical hearing on Novenber
23 17th and 18th, parties filed post-hearing briefs by
24 Decenber 9th. Additionally, staff is has provided
25 you with an oral nodification that adds one of the
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1 signatory pages that was inadvertently excl uded

2 fromAttachnment A to the recommendation. This

3 docunent is also available in the docket file.

4 This is a post-hearing item and discussion is

5 limted to Conmm ssioners and staff.

6 CHAl RVAN CLARK: Thank you, M. Futrell.

7 Al'l right. Comm ssioners, this is limted

8 strictly to Conm ssioners and staff and,

9 Comm ssi oner La Rosa, you are recogni zed.

10 COWMM SSI ONER LA ROSA:  Thank you, Chair nman.

11 Chai rman, | have reviewed the record on this
12 case. | have watched the recording of the hearings
13 and have had briefings both of ny staff and, of

14 course, with technical staff. Wth their help, M.
15 Chairman, | am prepared to discuss and vote on this
16 I ssue.

17 Thank you.

18 CHAI RMAN CLARK: Al right. Very good. Thank
19 you.

20 Al right. Comm ssioners, is there any -- are
21 t here any comments or questions?

22 Any di scussion on the itenf

23 Commi ssi oner Fay.

24 COMM SSI ONER FAY:  Thank you, M. Chair man.

25 | have sone, | guess they woul d be questions
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1 for legal. | just -- | want to nake sure we are in
2 the right posture. This is an inportant docket
3 item and | know there are sone things that m ght
4 be sonewhat unusual about it, so nmaybe -- |
5 don't -- | don't necessarily care who in |ega
6 could respond to this, but just get clarification
7 kind of how we -- we got here and the rel ated
8 settl ement and what's unusual about that.
9 M5. HELTON. M. Chairman, Shaw Stiller was
10 the awer on this case, so if we could direct the
11 guestions to him that m ght get the best answer.
12 CHAI RVAN CLARK: M. Stiller, are you on the
13 l'ine?
14 MR, STILLER Yes, | am Good norning,
15 M. Chair --
16 CHAI RVAN CLARK: You are recogni zed.
17 MR. STILLER -- Shaw Stiller -- thank you
18 Shaw Stiller fromlegal staff.
19 Commi ssi oner Fay, as was noted in the
20 i ntroduction, the petition filed by Duke Energy
21 Fl orida that opened this docket was acconpani ed by
22 a stipulation. The stipulation was entered into by
23 Wal mart, Vote Solar and -- and SACE.
24 Because this was a stipulation that was
25 I mredi ately protested by one party, LULAC, staff
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1 treated it as a nonunani nous settlenent consistent
2 wi th Comm ssion practice and Fl orida Suprene Court
3 precedent. A hearing was set wth sufficient
4 notice. QOpportunity was given for discovery. The
5 parties did engage in witten discovery. Every
6 wi tness who ultimately appeared before the
7 Conmm ssion at the hearing was deposed by the
8 adverse party prior to the hearing. As the
9 Commi ssion is aware, there was a day plus hearing
10 and then post-hearing briefs.
11 So what was -- it was, quote, a bit unusual in
12 that the case was settled when it was conmmenced,
13 the process fromfiling to today is entirely
14 consi stent, again, with Conm ssion practice and
15 Fl ori da Suprene Court precedent.
16 Thank you.
17 CHAl RVAN CLARK: Thank you, M. Stiller.
18 COW SSI ONER FAY: Thank you, M. Chair.
19 If I -- 1 have a foll ow up, please.
20 CHAl RMAN CLARK: Yes, sir.
21 COW SSI ONER FAY: So | think that -- that --
22 | appreciate the description of the procedure.
23 | -- it does seem|ike having the settlenent up
24 front is somewhat unusual. To ne, it doesn't nake
25 what difference really when that settlenent cones
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1 in. | think the key conponents of it are that that
2 due process you are speaking about, and it sounds
3 like you are fairly confident that based on the
4 di scovery process, the filings and then the briefs
5 that were filed, that that process was not abnor mal
6 and sufficient for the parties.
7 The other part of it, M. Shaw, if | could ask
8 you that there is sone discussion in the briefs
9 about the -- the nonunani nous settl enent conponents
10 and can the parties that are or aren't part of that
11 and in addition to what issues we could take up.
12 So | know -- | know the Suprene Court has
13 spoken on sone of this, and | think it's -- the
14 2014 ruling of the 2012 rate case, but we are in
15 sort of a simlar posture where the Court has
16 spoken as to the mandates of what you are required
17 to -- if it's a nonunani nous settlenent, we can
18 still take that conponent up and make a public
19 i nterest determ nation based on that precedent in
20 t he Supreme Court, correct?
21 MR, STILLER  Again, Shaw Stiller from| egal
22 staff.
23 Comm ssi oner Fay, that is correct. 1In the
24 Citizens case you are referencing -- and that is,
25 just for the record, reported at 146 So.3d. 1143 --
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1 it was a nonunani nous settlenent, and the Suprene
2 Court enphasi zed that Conm ssion consideration and
3 approval of a nonunani nous settlenent is
4 appropri ate where due process is afforded, as it
5 was here, and then the Conm ssion nmakes record
6 findings regarding the public interest served by
7 the stipul ati on.
8 COMM SSI ONER FAY: Ckay. Geat. Thank you.
9 | think that -- M. Chairman, | think that
10 puts, at least for nme, puts us in the right posture
11 to nove forward with a decision. | have sone
12 t houghts on the public interest standard and the
13 facts in this case. | am happy to |ay those out
14 now, but ny coll eagues m ght have sone ot her
15 comments before | nove on.
16 CHAl RVAN CLARK: Any comments before
17 Conmm ssi oner Fay |ays out the public interest
18 factors?
19 Commi ssi oner Brown, |'msorry.
20 COMM SSI ONER BROMWN:  Thank you. And | just
21 have a comrent before Conm ssioner Fay noves
22 forward with this, and not -- not -- | amgoing to
23 be voting against this project.
24 During the hearing, | had questions and the
25 W t nesses were unable to really clearly answer
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1 them Reading the briefs, also | was not persuaded
2 by -- really, it's -- | amnot opposed to this
3 concept. (Qbviously, | actively supported the FPL
4 Sol ar Toget her. But | ooking at the two pro-- which
5 is the first of its kind in the country. But
6 | ooking at the two projects in terns of scale and
7 the projected costs, it -- the Duke project is half
8 the size of the FPL Sol ar Toget her, but costs al nost
9 exactly as nuch. And | think that taking that into
10 consideration along with the post-hearing briefs
11 about cost shifting and benefits, while | think the
12 program in essence, has sone great
13 characteristics, notably the third-party projects
14 that they woul d be encouraging as well, and the --
15 and some of the benefits, but | think the scal e of
16 this project is too big to support it as
17 cost-effective, so |l wll be voting no.
18 CHAI RMAN CLARK:  Thank you.
19 Any ot her comments?
20 Al right. Comm ssioner Fay.
21 COMM SSI ONER FAY: Great. Thank you, M.
22 Chai r man.
23 You know, first |I just want to say | think the
24 parties did -- all the parties did a good job
25 litigating this case. And in particular, | think
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1 we' ve got parties that are usually on opposite

2 sides that cone before us, and they are -- they are
3 serving a common interest in this settlenment before
4 us, which I think there is sone -- sonme wei ght

5 given to that, | think is a good exanpl e of when

6 those parties work together trying to find

7 I nnovative creative sol utions.

8 Wth that said, | do think the -- the decision
9 does hinge on the public interest standard and the
10 conponents of fair, just and reasonable rates. And
11 | have | ooked at the statutes, just like I did with
12 t he Sol ar Toget her Program | think both LULAC, and

13 Conmm ssi oner Brown just nentioned, there are sone
14 di stinctive factors in this programfrom

15 Sol ar Toget her, and | think that it's -- it's nade
16 cl ear, good or bad today, that that program has

17 been voted on, and the tinme for chall enging that

18 program has passed, and this is the itemthat we

19 are taking up today, the specific programand the
20 record that's before us.

21 So | think, you know, |ooking at the statutes,
22 you have got the standard -- the general public

23 I nterest standards, the fair, just and reasonabl e
24 rates, and then you have the specifics of renewable
25 energy that, in ny opinion, should be applied to
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10

1 t he deci si on.

2 | think nore inportantly 366.91 explicitly

3 states in the public interest to pronote,

4 devel opnent of renewabl e energy resources,

5 that's -- that's about as clear as it can get to

6 me.

7 So | think when we are weighing out the -- the

8 benefits and the chall enges of this program the

9 Commi ssion has to nmake a determ nation if sonething
10 on its face provides a -- an inconsistency to

11 those -- those statutes, or if the inplenentation
12 of it allows for conponents to be used in a way

13 that would basically exenpt it fromthis type of

14 pr ocess.

15 And nmy concern is if is that extension goes

16 too far, it really doesn't allow for the

17 opportunity for the creativity of these renewabl e
18 prograns-- to keep comng forward and be support ed.
19 And | think it puts into question sone of the

20 conponents of -- of these settlenents directly, and
21 | think that's -- that's a challenge that | think
22 not only will potentially slow down the -- the

23 grow h of renewabl es, but could conplicate the --
24 the process as a whol e.

25 So | respect that sone of ny coll eagues feel
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11

1 that this extends beyond that threshold, and they
2 m ght not feel this settlenent is an appropriate
3 mechanismfor it, but based on the record that |
4 have | ooked at, there is absolutely conpetent,
5 substantial evidence to nmake of that decision that
6 it's in the public interest in a way that's
7 consistent with the fair, just and reasonable
8 rates.
9 So with that, M. Chairman, | amgoing to
10 support this item and | am sure ny coll eagues have
11 ot her conments.
12 CHAI RVAN CLARK: All right. Any other
13 comrent s?
14 | wll express ny concerns. | think
15 Conmm ssioner Fay did an excellent job of
16 sumrari zing the public interest concept, and where
17 this project stands, but | al so acknow edge
18 Conmm ssi oner Brown's in-depth study of the rate and
19 the price and the cost, and | have been on the
20 fence with this issue the entire tine. | see pros
21 and cons. | do -- | amleaning out toward the
22 public interest side and believing that the
23 settlenment was, in fact, for all of these parties
24 comng to agreenent is certainly a maj or conponent
25 in the consideration, but to the general body of
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12

1 rat epayers, there is a significant anount of funds
2 that are going to be com ng back to them over a
3 | ong period of tinme. There is going to be
4 substantial benefits fromthe renewabl e energy
5 perspective. And, again, | have weighed this thing
6 out, and | amreally, really back and forth on the
7 I ssue, but | do believe that it does neet the
8 public interest test.
9 Commi ssi oners, any ot her questions?
10 | will entertain a notion.
11 COW SSI ONER FAY: M. Chairman, | woul d nove
12 for approval on all issues of the settlenent.
13 COW SSI ONER GRAHAM  Second.
14 CHAl RVAN CLARK: | have a notion and a second
15 to it approve.
16 Any di scussi on?
17 On the notion, all in favor say aye.
18 (Chorus of ayes.)
19 CHAI RMAN CLARK: All opposed?
20 (No response.)
21 CHAI RMAN CLARK: Mbtion carries.
22 Thank you very nuch.
23 M5. PIRRELLO. M. Chairman?
24 CHAI RVAN CLARK: Yes, soneone?
25 M5. PIRRELLO My apologies. This is
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13

1 Anastacia Pirrello with OPC,
2 If we could return to Item5, | did wish do
3 comment on that item
4 CHAI RMAN CLARK: | amsorry, who is this?
5 M5. PIRRELLO.  Anastacia Pirrello with the
6 O fice of Public Counsel.
7 CHAI RMAN CLARK: Yes, Ms. Pirrello. [I'm
8 sorry. | amhaving a hard tine hearing you. |If
9 you can get a little closer to your m crophone,
10 maybe that would be a big help.
11 You have a question on Item 5?
12 M5. PIRRELLO. | wish to corment on the item
13 M5. HELTON: M. Chairman, you all have
14 al ready voted on Item 5.
15 CHAI RVAN CLARK: Yeah. | would think that the
16 appropriate response, Ms. Pirrello, would be to
17 subm t those comments to us in witing.
18 M5. PIRRELLO  kay. Thank you.
19 CHAI RMAN CLARK:  Thank you.
20 (Agenda item concl uded.)
21
22
23
24
25
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