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Comments 

On behalf of the citizen of Florida and customers statewide, the Office of 

Public Counsel (“OPC”) opposes this latest of a seemingly incessant and endless 

parade of customer-hostile proposals to repeal the Tax Effect Of Parent Company 

Debt Rule (“PDA Rule”). The repeal would eliminate a nearly half century Parent 

Debt Adjustment (“PDA”) adjustment that has benefitted customers and been 

approved by the Florida Supreme Court.   

In 1988 the Commission considered repeal and rejected it. In 2023 staff again 

undertook a protracted effort trying to raise customer rates through repeal. Twice in 

2024 the Commission took the matter up and twice it was deferred (on March 5, 

2024, and again on July 9, 2024) amid concerns about raising customer rates. Now 

again, like a bad penny, it returns two years later as the Commission apparently  

seeks to establish the existence of a non-existent problem in search of a shareholder 

profit-boosting solution.  

The Staff is once again leading the charge to raise some of the highest 

customer rates and bills in the nation by layering on more affordability destroying 

costs and shareholder gravy onto long suffering customers.  The effort has become 

so persistent and regular that one can virtually set clocks to it.  The OPC requests 

that this pernicious effort cease once and for all.  
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The fact that these anti-customer efforts at rule repeal originate time and time 

again within the agency simply boggles the mind and perhaps warrants a deeper dive 

to determine the impetus and purpose behind the steady push for reversal. The 

“public” in Florida Public Service Commission wants to know: “What has changed 

in the last 2,2.5, or 3 years? Apart from the crushing weight of affordability pressure 

on consumers, neither the fundamental facts nor the law have changed. Why do we 

need to take up the same repeal proposal for a pro-customer rule every 6 to 24 

months after they are rebuffed? Are we going to relitigate every defeated pro-utility 

proposal, like the PDAs, Asset Optimization Mechanisms, and Acquisition 

Adjustments, until shareholder coffers are swollen beyond capacity? Has the 

Commission not yet tired of the constant bragging at the shareholder analyst calls 

about record profits and the capex haven that is the Florida Commission? Has 

administrative finality been suspended? If this whatever number attempt to repeal 

the PDA ultimately achieves the shareholder windfall that is apparently desired, who 

then determines if it is appropriate to then entertain a motion to revisit the matter in 

another six months? Does this door  move in both directions? When does the 

consumer get their coffers filled or get a win?”  

The PDA rule has saved customers hundreds of millions of dollars over the 

past decades by preventing the unwarranted and excessive affiliate transfer of 

customer dollars to shareholders over the past 40-plus years. To customers 
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throughout Florida, the PDA Rule seems like an exceptionally fine rule – its working 

well. Staff has failed to provide adequate justification to wipe-out this longstanding, 

pro-consumer rule. Customers remain unconvinced by the suggestion that the rule 

plays any role in the Commission’s awarding the highest authorized profit levels, as 

there has been no demonstration by the Commission or the utilities that the rule 

played any such role. There is zero evidence that the overall Weighted Cost of 

Capital or WACC would be any lower if the rule were to be repealed.  A case in 

point: FPL took steps many years ago to relieve themselves of the impact of the rule 

in the Commission’s eyes, yet they have the highest percentage of Commission-

awarded profit embedded in customer bills in the at least the lower 48 states, if not 

the nation.1 Any assertion that the existence of the rule is creating higher costs of 

capital is belied by the facts.  

Questions recently posed by the staff seem to continue to advance the 

erroneous notion that that the rule is essentially a “double leverage” adjustment. The 

OPC addressed this red herring in the September 26, 2023 comments. Attachment 

A.2 See those comments at pages 5-6.  Double leverage adjustments have been 

implemented elsewhere to apply the parent or consolidated company’s capital 

 
1 Paying for Their Profits: How Ratepayers Foot the Bill for Soaring Utility Profits, Daniel Tait, 
Shelby Green and Sue Sturgis, Energy & Policy Institute, March 12, 2026. 
https://energyandpolicy.org/utility-profit-report/#h-section-3-methodology. 
2 The OPC  restates and incorporates those September 26, 2023 comments herein by reference. 

https://energyandpolicy.org/team/daniel-tait/
https://energyandpolicy.org/team/shelby-green/
https://energyandpolicy.org/team/sue-sturgis/
https://energyandpolicy.org/utility-profit-report/#h-section-3-methodology
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structure and resulting lower overall rate of return to the regulated subsidiary, 

regardless of the existence of differing factors affecting the subsidiary.   The PDA is 

not that by any stretch of the imagination. 

As the OPC has noted before, even though the PDA effect is recorded as a 

reduction to current income tax expense, the Parent Debt Rule is also not premised 

on income tax issues such as the consolidated tax savings. Instead it is a protection 

from affiliate transaction abuse. It keeps customers from being forced to subsidize 

the parent’s recovery of its own income tax expenses by having to pay a taxable 

equity return on the amount of debt that makes up the parent’s (and, as applicable, 

grandparent’s) investment in the equity recorded on the regulated subsidiary books. 

In essence the rule appropriately transfers to the subsidiary the effect of the tax 

deduction benefit that the parent would otherwise realize on the parent’s debt that is 

embedded in the subsidiary’s equity balance.  It is simple and fair and twice-

sanctioned by the Florida Supreme Court, as discussed more fully in the 2023 

comments contained in Attachment A.  The PDA is a settled ratemaking principle 

and should not be arbitrarily cast aside just to shovel more profit to the utility 

shareholders.   

This consumer protection rule has been in place for well over 40 years and 

has withstood two challenges at the Florida Supreme Court and one before the 
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Internal Revenue Service.  This proposed repeal does not address a problem; it only 

would create yet another windfall for shareholders.  

If  the Commission proposes to repeal this rule, it could mean that it is creating 

a tangible future risk to  millions of customers of Duke, Tampa Electric and People’s 

Gas and others that they that will be subjected to increased rates and bills versus the 

murky, difficult to articulate (and even harder to understand) benefits outlined by 

repeal’s proponents.  

The staff has served some data requests on the companies to get the bill 

impacts. The OPC intends to serve discovery in this matter. To that end we request 

that, in the ill-advised circumstance that the Commission decides to move forward 

with rulemaking, it should seriously consider conducting a “draw out” pursuant to 

section 120.54(3)(c)2, Florida Statutes.   

If rulemaking goes forward,  the OPC expects to make the required filing to 

demonstrate that the ratepayers’ “substantial interests will be affected in the 

proceeding”  and  “that the proceeding does not provide adequate opportunity to 

protect those interests.”  One such aspect of this showing will be that the ability to 

conduct discovery and to cross-examine witnesses, including Staff’s advocates for 

repeal, will be essential and that the standard rulemaking process cannot provide that 

protection to customers. 
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The OPC urges the Commission to finally reject this effort at repeal just like 

the commission did in 1988. Maybe in another 38 years, when we are living in an 

energy utopia, consumer protections such as this rule will have lost their meaning. 

Today as affordability of the utility bills (electric, gas, water, wastewater), 

individually and in the aggregate for many, becomes more elusive, this rule does 

have tangible meaning.  Nothing has changed since the rule was adopted and since 

repeal was rejected over three decades ago – except perhaps that equity ratios have 

become swollen (in both percentage and size as rate base has exploded far faster than 

customer growth and inflation) – often with increased amounts of parent infusions 

of debt capital. The  material impact of the adjustment has persisted even as tax rates 

and the cost of equity might have declined since the 1980s.  

Customers throughout the state are really struggling with high bills, fuel 

surcharges, storm surcharges and additional costs like increasing shareholder 

extractions of customer provided wholesale sales gains through Asset Optimization 

Mechanisms. On top of this, customers face a greater threat to affordability as some 

utilities are seeking and receiving enormous rate increases in unprecedented amounts. 

Removing the PDA Rule’s long-standing customer protection and raising rate 

accordingly would just be salt in the unaffordability wound at this point.  
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Conclusion 

At this juncture, the OPC’s remarks echo those made by the OPC in 2024.  

Attached also are the Comments provided in a previous workshop in August 2023.  

The OPC reserves the right to supplement these comments at the workshop and 

throughout the rulemaking process and any draw out that may result. 

We simply ask you to permanently reject the proposal to repeal or gut the impact 

of this good rule. Please put this repeal effort to rest. 

 

/s/ Charles J. Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
Florida Bar No. 527599 
Rehwinkel.Charles@leg.state.fl.us 
 
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Suite 812 
Tallahassee, FL 32399-1400 
(850) 488-9330 
 
Attorneys for the Citizens of the State of 
Florida 
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Paula K. Brown 
Tampa Electric Company 
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Robert.Pickels@duke-energy.com 

Bridget Precise  
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Bridget.Precise@joe.com 
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Joint Administrative Procedures Committee 
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joint.admin.procedures@leg.state.fl.us 
 
 
 

mailto:tcrabb@radeylaw.com
mailto:asilas@cswrgroup.com
mailto:ctmorganii@tecoenergy.com
mailto:Dianne.Triplett@duke-energy.com
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/s/ Charles J. Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
Rehwinkel.Charles@leg.state.fl.us 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
 

In re: Amendment of Rule 25-14.004, Florida 
Administrative Code, Effect of Parent Debt on 
Federal Corporate Income Tax

DOCKET NO.: 20230000-OT

FILED: September 26, 2023 

OPC POST-WORKSHOP COMMENTS ON  
PROPOSED REPEAL OF 25-14.004 - EFFECT OF PARENT DEBT ON FEDERAL 

CORPORATE INCOME TAX 

At the August 15, 2023 workshop, OPC heard for the first time why staff is, in reality, pursuing a repeal 

of 25-14.004 - Effect of Parent Debt on Federal Corporate Income Tax (“PDA Rule” or “Rule”).  We would 

note that even though the Rule is not being repealed, the essence of the ratepayer protections from affiliate 

transaction abuse through application of a tax effect of parent debt (“Parent Debt Adjustment” or “PDA”) 

is being completely stripped from the present rule. 

The OPC noted that staff had never revealed the reason for the repeal or rule change being presented 

to the interested parties.  Staff’s representative then suggested that the Commission was not informed of a

1983 decision1 by the Federal Energy Regulatory Commission (“FERC”) justifying discontinuation of the 

allocation the consolidated income tax expense (benefits) of an entity to the subsidiary, which he explained 

could be found in a publication issued by Public Utilities Reports, Inc., Third Edition (1993), entitled “The 

Regulation of Public Utilities” by Charles F. Phillips, Jr.2 at pages 288 and 289.  Staff then read aloud two 

paragraphs from the pages referenced.  However, this same information quoted by staff was in fact readily 

available in 1987.  The exact language which was read is contained verbatim in the 1984 edition (first 

printing, May 1984) at pages 272 and 273. See, attachment 1.  This information was available well before 

1987 when the staff unsuccessfully attempted to persuade the Commission to repeal the Rule.  Why this 

information was not presented at that time, we can only guess.  It could very well have been that 

Commission or its staff found the information or FERC’s views to be irrelevant to whether the PDA Rule 

should be repealed.  The Commission does not follow FERC decision-making on ROEs so it is likely that 

it was unconcerned about that agency’s views on how retail customers ought to be protected. Given the 

summary rejection of the repeal proposal at the time, there is no evidence that the stale information 

                                                           
1 In re Columbia Gulf Transp. Co., 54 PUR4th 31, 37 (FERC 1983). 
2 Professor Phillips appears to have been a frequent witness appearing around the country on behalf of 
utilities seeking higher returns on equity in ratemaking during the time the treatise was compiled. See, e.g.,
Application of Roanoke Gas Company, 1978 Va. PUC LEXIS 137; Illinois Bell Telephone Company: 
Proposed restructuring and increase of rates,1989 Ill. PUC LEXIS 398, *1 (Ill. Comm. Comm'n November
9, 1989). 
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contained in either the 1984 or 1993 versions of an industry-centric treatise would have impacted any of 

the Commissioners’ opinions at the time. In any event, as discussed below, the PDA Rule is nevertheless 

consistent with the “new” information from 30 years ago.

It is clear, from the language read by staff, that the then Federal Power Commission (“FPC“) 

(currently FERC) was concerned with passing on the consolidated tax savings created by other subsidiaries 

to the regulated utility.  Instructive is the FERC’s rationale for eliminating a consolidated tax savings 

adjustment after the D.C Circuit Court of Appeals reversed3 the agency’s efforts to overturn its policy of 

applying such an adjustment. It was precisely this “new” decades old FERC rationale that staff pointed to 

in support for today scrapping of the customer-benefitting Rule. At the workshop, staff read two paragraphs 

from the 1993 Phillips document, as principal justification for the repeal of the PDA Rule. It was this 

information quoted from the 1983 FERC decision (which was issued contemporaneously with the actual 

adoption of the Rule) that OPC was informed was not presented to the Commission in 1987: 

Because deductions are given for expenses incurred in producing income, the necessary 
causal link between the ratepayers and the deductions is the expense the company incurs 
in providing service.  Accordingly, the proper way to allocate deductions is to match the 
deductions with the expenses included in the cost of service.  Thus, when an expense is 
included in the cost of service, the corresponding tax deduction is also allocated to the rate 
payers.  In this way, any tax-reducing benefits or savings the company realizes in providing 
service are recognized in calculating the tax allowance for the benefit of the ratepayers.  

The corollary to this is that when the expense is not included in the cost of service because 
the company did not incur that expense in providing service, the deduction created by that 
expense is not allocated to ratepayers. To do otherwise would result in the tax savings 
the company realizes from expenses incurred in providing service to other groups in 
periods for its own benefit being used to reduce the rates for a particular group of 
ratepayers.  Tax allowance would then be lower or higher than is warranted by the 
profit each group provides to the company.  Since the amount of profit to be provided 
is the measure of the tax cost the company will incur in providing service, none of the rates 
for the groups would be cost-justified.  Subsidization would inevitably result; one group 
would bear the burden, but another group would gain the benefit.  

Phillips at 289 (1993); 276-277 1984). (Emphasis added).

This language has no bearing on the PDA Rule or the type of affiliated transaction that the Rule is 

designed to address. From the language highlighted above, and a closer reading of the case, it is obvious 

that FERC was concerned with the overall tax savings generated by non-jurisdictional, diversified entities

being passed on to the Utility.  These tax savings were being generated by other subsidiaries through losses

wholly unrelated to services provided to, or burdens placed upon, the unregulated subsidiary.  It appears 

                                                           
3  City of Charlottesville v. Federal Energy Regulatory Comm. and Columbia Gas Trans. Corp., 661 F. 2d 945 (D.C. 
Cir.1981)
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that FERC was more concerned with the overall consolidated tax savings than the infusion of debt as equity 

into a subsidiary.  This is better understood when the salient portion of the paragraph preceding the two 

read by staff is considered: 

***

In a 1972 decision,[4] the commission held that a pipeline company should be permitted to 
retain the consolidated tax savings generated by losses incurred by an affiliate engaged 
in gas exploration and development.  Five years later, the commission adopted a similar 
treatment in wholesale electric rate cases, holding that the stand-alone policy was 
appropriate in those situations where jurisdictional customers had not paid the expenses 
that generated the consolidated tax savings.

  *** 

Phillips at 289 (1993); 276 1984). (Emphasis added)

In the cited Columbia Gulf decision, FERC distinguished the non-jurisdictional, wholly unrelated

activities generating losses, from the highly specific, related tax deduction associated with the investing 

parent companies’ excess interest deductions. The former was not allowed, while the change in policy 

continued to recognize that the parent’s interest expense was properly considered in a “stand-alone” tax 

allowance determination: 

In setting the return for the pipelines we used the parent's interest expense as the pipelines' 
cost of debt. Thus, the ratepayers bear the burden of paying the parent's interest expense. 
That being so, an equal portion of the parent's interest expense deduction must be allocated 
to the pipelines' ratepayers. Our stand-alone policy does just this. 

Columbia Gulf at 1983 FERC LEXIS 2737 **22.  In that instance, FERC utilized a consolidated capital 

structure indicating that there would be an allocation of the parent’s debt to the subsidiary income tax 

calculation. The PDA Rule (that has been excluded from application where the subsidiary capital structure 

is merely an allocation of the overall consolidated capital structure) when applied when a parent invests 

debt in the equity of a subsidiary is fully consistent with the Columbia Gulf decision in that the subsidiary 

ratepayers bear the burden of paying a portion of the parent’s interest expense through the taxable equity 

return. The parent’s use of debt to make equity infusions in the regulated Florida subsidiary is a transaction 

directly related to the subsidiary. It is precisely when the parent having a mix of debt and equity in its capital 

structure makes an equity investment in a subsidiary that the Rule’s application becomes mandatory.  The 

                                                           
4 Re Florida Gas Transmission Co., 47 FPC 341 93 PUR 3d 477 (FPC 1972).  Professor Phillips quotes 
from that decision in explaining that the stand alone method “is one that takes into account the revenues 
and costs entering into the regulated cost of service without increase or decrease for tax gains or losses 
related to other activities.”
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fact of a parent’s investment in a subsidiary does not overcome the presumption; it triggers it.  Something 

more, such proof in the form of evidence that dividends from the subsidiary exceeded equity contributions

from the parent, has been deemed necessary in the past for the presumption to be met.5

The long-standing PDA Rule does not seek to require or even allow losses from non-jurisdictional, 

diversified operations to offset the tax expense of the regulated, jurisdictional operations in Florida. In 

supporting the Commission’s 40 year-long affiliate transaction protection, OPC is not interested in unfairly 

passing through to ratepayers any affiliate subsidiary losses or tax savings to the regulated company using 

the PDA Rule. Likewise, there is no effort or intent to require the use of the consolidated entity’s capital 

structure to artificially lower revenue requirements. This would represent a return to a long-abandoned 

“double-leverage” adjustment. The current rule as written does none of this; the OPC does not seek such a 

return. Double-leverage and allusions to it in this repeal process are red herrings.

The essence of the investment by a parent in the regulated subsidiary is an affiliate transaction.  

This categorization is not in dispute. Utilities routinely report equity infusions, upstream dividend 

payments, advances to and from subsidiaries (and their subsequent conversions to debt or equity) as affiliate 

transactions. See, e.g., Florida Power & Light and Florida City Gas Co. examples submitted in Attachment 

2.

If the parent allocates debt to the utility or issues third party debt on the subsidiary’s behalf, the 

utility would be required to pay interest to a third party or the parent and as a result would record an interest 

expense on its own books and take the interest deduction on its standalone tax calculation. The difference 

from this scenario and the equity infusion from the parent portion of the capitalization is that the source of 

the funds so invested cannot be traced to equity or debt dollars and are thus presumed to be supported by a 

mix of debt and equity in the same proportions as contained in the parent’s capital structure.  Within the 

PDA Rule, this scenario gives rise to a rebuttable presumption that part of that investment, or equity 

infusion, is the result of the parent issuing debt in order to effectively fund the operations of the utility

subsidiary.  Absent rebutting the presumption, the utility is required to recognize the value of the interest 

deduction on the portion of parent debt embedded in the subsidiary equity (upon which its customers 

compensate the shareholders for in the form of an equity return on that subsidiary equity) as a reduction to

                                                           

5 In re: Petition for increase in rates by Gulf Power Company. Order No. PSC-2012-0179-EI at 115-116. 
“Since Gulf’s last rate case, the record evidence indicates Gulf paid dividends to Southern Company of
$196 million more than Southern Company invested in the equity of Gulf.” 
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its standalone taxes. If not for the PDA Rule, this affiliate transaction would create a subsidy flowing from 

ratepayers to shareholders. This is exactly what the Supreme Court of Florida recognized in its opinion 

upholding the affiliate transaction protections inherent in the parent debt adjustment when it stated: 

In the normal course of a parent-subsidiary relationship, the parent issues debt in order to 
acquire capital to support the operations of its subsidiaries. The capital is transferred to the 
subsidiary in exchange for stock in the subsidiary.  As a practical matter, the equity of the 
subsidiary is thus directly supported by the debt of the parent.  The debt of the parent used 
to support the subsidiary generates interest expense for the parent, which in turn is tax 
deductible.  Although the capital is passed on through to the subsidiary, there is no 
corresponding pass-through of interest expense because the parent passes the capital to 
acquire ownership interest in the subsidiary as opposed to a creditor’s interest.  Therefore, 
the nature of the acquired capital changes from debt to equity at the point the capital passes 
from the parent to subsidiary.

General Telephone Company v. Florida Public Service Commission, 446 So.2d 1063, 1069

(Fla. 1984).

Notwithstanding this highly effective specific and limited regulatory safeguard, staff’s workshop 

comments in the workshop erroneously conflated the notion of “double leverage adjustment” with the PDA:

And so, back in the days of the double leverage adjustment, it was presumed that 
the return on equity for the utility should be the overall cost of the capital of the parent 
company.  And that theory has pretty much been discredited, and as far as I know, is not 
followed by any Commission across the country, and so by making a double leverage 
adjustment, or a parent debt adjustment, the utility will not recover the cost of providing 
service.   

Staff comments, August 15, 2023 workshop (transcribed from FPSC video recording). This 
conflation is in error. 

Double leverage is a financial strategy whereby the parent raises debt but downstreams some or all 

of the proceeds to its operating subsidiary largely in the form of an equity investment.  Therefore, the 

subsidiary’s operations are financed by debt raised at the subsidiary level and by debt financed at the 

holding-company level.  In this way, the subsidiary’s equity is leveraged twice, once with the subsidiary 

debt and once with the holding company debt.  The regulatory adjustment was to treat the parent and 

subsidiary capital structures as the same and give recognition to the lower overall weighted cost of capital 

caused by the higher parent leverage. This is not what the PDA Rule does. 

What the PDA Rule does require is for the utility to properly recognize the interest deduction 

benefit related to the amount of debt being infused by the parent through the affiliate transaction of the 

investment. Inherent in the affiliate transaction is a very real tax benefit that customers provide to 

shareholders that is encompassed in the nature of the parent’s equity investment – in the form of the return 
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on equity (grossed up for income taxes). This benefit would otherwise be transferred to the shareholders 

without the PDA Rule. This tax effect of parent company debt scenario is not double leverage, it is not 

consolidated tax savings and it is not a departure from standalone ratemaking. Recognizing and correcting 

for the effect  of an abusive affiliate transaction does not violate any principle of “stand alone ratemaking.”  

The PDA Rule is simply the Commission regulating in the public interest, protecting customers and 

determining that the standalone, statutory tax rate expense embedded in the revenue requirement is 

overstated unless the tax benefit that customers provide to shareholders through the equity return (on equity 

that is effectively partly tax deductible debt) is properly reflected in the interest deductions on a standalone 

basis. 

If this Commission adopts the new proposed rule change eviscerating the PDA Rule, it will insure 

that a parent issuing debt that supports investments in the regulated subsidiary can engineer the transfer of 

funds to the sole benefit of the stockholders and at the expense of utility ratepayers.  This change in the 

Rule would effectively allow the utility to charge ratepayers an inflated equity return that ignores the true 

nature of the investment.  This would be inconsistent with the standalone entity treatment.  The PDA Rule

as currently established is a necessary protection for the ratepayers as it allows the customers to properly 

receive the benefit of the interest on the infused debt as a reduction in the utility’s standalone income tax 

expense.   

It seems that the only change that should be considered in the Rule to fix the problem is to modify 

paragraph 4 to clarify that the standalone utility’s statutory tax rate should be applied.  OPC’s proposed 

change is shown below: 

(4) The adjustment shall be made by multiplying the debt ratio of the parent by the debt 
cost of the parent. This product shall be multiplied by the statutory tax rate applicable to 
the consolidated entity regulated utility. This result shall be multiplied by the equity dollars 
of the subsidiary, excluding its retained earnings. The resulting dollar amount shall be used 
to adjust the income tax expense of the utility.

This clarification to the current rule would prevent any confusion that somehow an effective tax 

rate of the consolidated entity could be used to pass through to the utility of any consolidated savings 

through the consolidated tax rate.  Since the statutory rate is the same regardless, it would seem that this 

clarification is not essential, but it can be done in an abundance of caution.  Otherwise, there is no basis to 

change a 40-year old consumer protection rule that has survived challenges in the Florida Supreme Court, 

the United States Treasury Department and the United States Congress. 
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H only affects the time when such depreciation may be used for tax purposes, 
H the investment tax credit resulted in a permanent savings to the utility. The 
■ flow through method resulted in the entire tax credit being reflected as an 
■ increase in net income (or reduction of taxes) in the year the credit was 
E received, thereby giving all benefits of the tax credit to a utility’s customers. 
E while the normalization method resulted in spreading the tax credit over the 
■ productive life of the property, thereby sharing the benefits of the tax credit 
I with a utility’s shareholders and customers. Normalization was the general 
■ practice. 180

■ Consolidated Tax Returns. Under the internal Revenue Code, an affil-
■ iated group of companies is permitted to file a consolidated tax return. 
V Certain benefits accrue to companies that file such returns. The losses of any 
I affiliate can be set off against the taxable income of other affiliates in the 
e group; 181 the parent company is freed from paying federal income taxes on 
I. dividends from its subsidiaries. In determining a regulated affiliate’s cost of 
I service, for rate-making purposes, the common practice is to allocate to that 
r company a share of the consolidated taxes. 182

[ When a parent company has both utility and nonutility or jurisdictional 
C and nonjurisdictional affiliates, a question arises as to the proper allocation 

procedure. A 1964 FPC decision, involving United Gas Pipe Line Company, 
a subsidiary of United Gas Corporation, is illustrative 135 United Gas elected 

1 to file consolidated federal income tax returns for the years 1957-61 Because 
¡ its two oil and gas production and exploration affiliates (Union and Ovcr-
[( seas) had net losses over the five-year period, the group’s tax liability was 
I thereby reduced. Tn the rate case, United Gas Pipe Line claimed that its 
} allowance for federal income taxes should be the full 52 percent rate (the 
• rate then applicable), or about $12 million for the test year. The FPC rejected 
I this claimed allowance and allocated the actual consolidated taxes paid 

among the companies in the group, or approximately $9.9 million for United 
Gas Pipe Line for the test period. 184

On appeal, the company claimed that the Fl’C improperly applied non¬ 
jurisdictional losses to jurisdictional income. But the Supreme Court upheld 

J the commission, saying in part: 

r There is no frustration of the lax laws inherent in the commission’s 
action. The affiliated group may continue to file consolidated returns 
and through this mechanism set off system losses against system 
income, including the United's fair return income. The tax law permits 

I this, but it docs not seek to control the amount of income which any 
I affiliate will have. Nor does it attempt to set United’s rales. This is 

the function of the commission, a function performed here by reject¬ 
ing that part of the claimed tax expense which was no expense at all. 
by reducing cost of service and therefore rates, and by allowing United 
only a fair return on its investment. 185



PV In short, when a group of affiliated companies elects to file a consoli¬ 
dated tax return, a commission may pass on to customers — in the form of 
lower rates — any resulting benefits. But the Court was careful to note that 
the decision to file such a return belongs to the companies. 

However, during the 1970s, the FPC (and later the Federal Energy 
Regulatory Commission (FERC]) adopted a "stand-alone" policy — that is. 
the computation of the income tax expense component of the cost of service 
as if the subsidiaries had filed separate federal income tax returns. In a 1972 
decision, the commission held that a pipeline company should be permitted 
to retain the consolidated tax savings generated by losses incurred by an 
affiliate engaged in gas exploration and development. 156 Five years later, the 
commission adopted a similar treatment in wholesale electric rate cases, 
holding that the stand-alone policy was appropriate in those situations where 
jurisdictional customers had not paid the expenses that generated the consol¬ 
idated lax savings. 187 But in a 1981 decision, a court of appeals remanded a 
case to the FERC. holding that while the commission had legal authority to 
use a stand-alone policy, its order contained insufficient evidence to support 
the concept. 188 That support was put forth in a subsequent decision, when the 
commission held: 

Because deductions arc given for expenses incurred in producing 
income, the necessary causal link between the ratepayers and the 
deductions is the expense the company incurs in providing service. 
Accordingly, the proper way to allocate deductions is to match the 
deductions with the expenses included in the cost of service. Thus, 
when an expense is included in the cost of service, the corresponding 
tax deduction is also allocated to the ratepayers. In this way any 
tax-reducing benefits, or savings, the company realizes in providing 
the service are recognized in calculating the tax allowance for the 
benefit of the ratepayers. 

The corollary to this is that when an expense is not included in the 
cost of service (because the company did not incur that expense in 
providing service), the deduction created by that expense is not allo¬ 
cated to the ratepayers. To do otherwise would result in the tax savings 
the company realizes from expenses incurred in providing services to 
other groups and periods or for its own benefit being used to reduce 
rates for a particular group of ratepayers. The tax allowance would 
then be lower or higher than is warranted by the profit each group 
provides the company. Since the amount of profit to be provided is the 
measure of the tax cost the company will incur in providing service, 
none of the rates for the groups would be cost justified. Subsidization 
would inevitably result. One group would bear the burden, but another 
group would gain the benefit. 189
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1,1 A net loss in any year can be carried back to the three preceding years or carried 
forward to the succeeding five years 

1,1 See, e.g., In re Genera! Tel Co. of the Southwest. 29 PUR4th 379 (Ark. 1979); 
In re Mtd-Carolina Tel. Co.. 46 PUR4th 575 (N C. 1982). General Tel Co. of Pla v. 
Florida Pub. Serv Comrr.’n, 446 So.2d 1063 (1984). Barasch v. Pennsylvania Pub. Util. 
Comm'n. 548 A.2d 1310(1988), In re GTE S . Inc.. 123 PUR4th 257 (W.Va 1991). 

1,3 In re United Gas Pipe Line Co.. 54 PUR3d 285 (FPC 1964). See also In re 
Missouri Cities Water Co.. 29 PUR4th 1 (Mo 1979). 

The FPC’s allocation was based on a formula developed in an earlier decision, 
whereby (I) the companies arc separated into regulated (jurisdictional) and nonregulated 
(nonjurisdictional) groups. (2) the net aggregate taxable income is determined for each 
group, and (3) the net total consolidated tax liability is apportioned over a representative 
period of time between the two groups, and among the companies in the regulated group, 
on the basis of their respective taxable incomes: "provided that the allowance so computed 
for the regulated company shall not exceed what its tax liability would be for rate-making 
purposes, if computed on n separate return basis." In re Cities Serv. Gas Co.. 49 PUR3d 
229. 236 (FPC 1963) 

1,5 Federal Power Comm'n v. United Gat Pipe Line Co.. 3S6 U S 237. 246-7 (1967) 
In a dissenting opinion, Justice Harlan (joined by Justices Douglas and Stewart) argued: 

No allocation whatever could he required by the commission in this case 
because nunjurtvdictional income wiv more than sufficient to absorb all non-
junsdictional losses and there was no showing that jurisdictional activities 
would actually benefit (rom nonjurisdictional losses To permit the FPC in 
such circumstances to allocate would in effect extend the commission's juris¬ 
diction to areas not encompassed within the authority given the commission 
by the Natural Gis Act (Ibid . Uf-ST (Harlan, J . dissenting] ) 

'"in re Florida Gas Tramp Co., 47 FPC 341. 93 PUR3d 477 (FPC 1972» The 
stand alone method "is one that takes into account the revenues and costs entering into the 
regulated cost of service without increase u: de-, tease (or tax gains or losses related to 
other activities." Ibid.. Exhibit 11. 4. 

In re So. Cal. Edison Co . 23 PUR4th 44 (FPC 1977) See also "Consolidated Tax 
Savings and Affiliated Utilities New I. tic for an Old Issue." Public Unlitiei Fortnightly 
108 (5 November |9»(| 62 

Charlottesville >' Federal Energy Begulaton Comm'n, 661 F 2d 945 (D C Cir 
1981). 48 PUR4ih 682 (1982» 

In re Columbia Gulf Tramp Co . 54 PUR4(h 31. 37 (FERC 1983) 

The mechanics of calculating a stand-alone allowance are as follows' From the 
total return allowed on rate base are deducted interest expenses (computed by 
multiplying the rate base by the weighted cost of long-term debt used tn 
determining the rate of rcr.irn). permanent tax differences, and the clfcct of 
the surtax exemption to arrive st the tax base The tax base ts then multiplied 
by the factor of 48 percent over 52 percent (now 46 percent over 54 percent] 
to produce the tax allowance, which includes recognition of the (act that the 
tax allowance itself is subject to ux when received by the utility and is not 
deductible The amount so calculated is the tax allowance. (I btd ., 38.) 
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Consolidated Tax Returns. Under the Internal Revenue Code, an 
affiliated group of companies is permitted to file a consolidated tax 
return. Certain benefits accrue to companies that file such returns. The 
losses of any affiliate can be set off against the taxable income of other 
affiliates in the group:’M the parent company is freed from paying 
federal income taxes on dividends from its subsidiaries. In determining 
a regulated affiliate’s cost of service, for rate-making purposes, the 
common practice is to allocate to that company a share of the consoli¬ 
dated taxes. 11» 
, When a parent company has both utihts and nonutilitv or jurisdic¬ 
tional and nonjurisdictional affiliates, a question arises as to the proper 
allocation procedure. A 1964 FTC decision, insolving United Gas Pipe 
Line Company, a subsidiary of United Gas Corporation, is illustrative. 160 

United Gas elected to file consolidated federal income tax returns for 
the years 1957-1961. Because ns two oil and gas production and explo¬ 
ration affiliates (Union and Overseas) had net losses over the five-year 
period, the group's tax liability was thereby reduced. In the rate case. 
United Gas Pipe Line claimed that its allowance for federal income taxes 
should be the full 52 percent rate (the rate then applicable) or about $12 
million for the test sear. The FPC rejected this claimed allowance and 
allocated the actual consolidated taxes paid among the companies in the 
group or approximately $9.9 million for United Gas Pipe Line for the 
test period. 161

On appeal, the company claimed that the FPC improperly applied 
nonjurisdictional losses to jurisdictional income. But the Supreme Court 
upheld the commission, saying in part: 

'ITicrr is no frustration of the lax laus inherent in the commission's action 
The affiliated group may continue to file consolidated returns and through 

commissions permit a uuhty a return only on the post-1971 investment tax credits. Set 
National Association of Regulatory Utility Commissioners. 19S1 .irmuat Report on I'nkty and 
Carrier Regulation, op tti , pp 54 1 -15. 

”*A net loss in any year can be carried back to the three preceding years or earned 
forward to the succeeding five years. 

■s^See, eg. Re South Central Sell Teleph. Co.. Docket No. U-6402 (Tenn . 197 <I; Re 
llrtf ¡trgtnu: llc^r Co, Case No 8634 fW.Va . 1977); and Re Genero! Teleph Co •/ the 
Soulhtreil. 29 PUR 4 th 379 (Ark.. 1979) 

'“Re Coiled Gai Pipe Line Co . 54 PUR 3d 285 (FPC, 1964) Sec also Re G.ict 
Hater Co. 29 PUR 4th 1 (Mo . 1979). 

'«"The FPC's allocation was based on a formula developed in an earlier dcasion. 
whereby (1) the companies arc separated into regulated (jurisdictional) and nonregulatcd 
(nonjurisdictional) groups. (2) the net aggregate taxable income is determined for each 
group, and (3) the net total consolidated lax liability is apportioned over a representative 
period of time between the two groups, and among the companies in the regulated group, 
on the basts of llieir respective taxable incomes; "provided that the allowance so computed 
for the regulated company shall not exceed wliat ns tax liability would be for rate inaktng 
purposes, if computed on a separate return bads. Re Citiri Senvr Gai Co . 49 PUEr 3d 229. 
236 (FPC. 1963). 
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I this meduuism set off system losses against system income, including the 
. United's fair return income. The tax law permits this, but it does not seek to 

h control the amount of income which any affiliate will have. Nor does it 
. attempt to set United's rates. This is the function of the commission, a 

function [>crformed here by rejecting that part of the claimed tax expense 
which was no expense at all. by reducing cost of service and therefore rates. 

> and by allowing United only a fair return on its investment.* 61

In short, when a group of affiliated companies elects to file a consolidat¬ 
ed tax return, a commission may pass on to customers—tn the Conn of 
lower rates—any resulting benefits. But die Court was careful to note 
that the decision to file such a return belongs to the companies. 

However, during the 1970s, the FPC (and later the FERC) adopted 
a "stand-alone" policy: dial is, the computation of the income tax 
expense component of the cost of service as if the subsidiaries had filed 
separate federal income tax returns. In a 1972 decision, the commission 
held that a pipeline company should be permitted to retain the consoli¬ 
dated tax savings generated by losses incurred by an affiliate engaged in 
gas exploration and development. 165 Five years later, the commission 
adopted a similar treatment in wholesale electric rate cases, holding that 
the stand-alone policy was appropriate in those situations where juris¬ 
dictional customers had not paid the expenses that generated the con¬ 
solidated tax savings. 164 But in a 1981 decision, a court of appeals 
remanded a case to the FERC. holding that while the commission had 
legal authority to use 3 stand-alone policy, its order contained insuffi¬ 
cient evidence to support the concept. 165 That support was put forth in a 
subsequent decision, when the commission held: 

|2] Because deductions are given for expenses incurred in producing 
income, the necessarv causal link between the ratepayers and the deductions 

WErdnal flw Conn» V t rul'd Gar Apr I tv Ca , 386 US 237. 246-47 (1967) In a 
duwnnng opinion. Juvtire Harl.it> (joined tn JuMuc» Dougin and Stew-art). argued 
" no allocation wliatevet could be terpnred hi the comtnitvion in thn cave became 
nnnjumdiciionai mrnmr war more than lufiioent to ahvorb ail nonjutiidictional Iwti 
and there war no showing that jurnditliona] aitmttev would actuallv benefit from nonjui-
odiclional loner To }>etmit the EPC in mill cncuin'tani.ev to allocate would in effect 
extend (he romtmwn’i junidnlion to area» not cm ompawed within the authoriti given 
the cummi'iton bi the Natural Gar Ait.“ Disvcntui;; opinion. ii<d . pp 236-57 

“’«r Florida Cai Tram Co. 47 fTC 341. 93 PUR 3d 477 fFPC. 1972) The ttand-
alonc method ”i» one that taler into account the revenues and com entering into the 
regulated cost of ventee without tnarave or deneave for tax gams or loner reined to 
other activities " liad. Exhibit 11, p. 4. 

***Rt So CcF.^rma Educn Ca. 23 PUR 4th 44 (TPC, 1977). Sec ako "Consolidated 
Tax Saving» and Affiliated Utibues New Lafe tor an Old h»ue." 10S Pti/tc Utdinrr 
FertnigktN 62 (November 5. I9SI ) 

^Cily CXirloUni-dl/ \. Frier al Rrgnialory Corn*. and Cohmtno Ga> Tram Corp 
«1 E 2d 915 (D C C>r 1981). 48 PUR 4 th 682 (1982). 
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K is the expense the tvtnpain incurs in providing wsue Accordingly, the 
proper wav to allocate deductions is to match the deductions with the 

K expenses included in the cost of service. Tims, when an expense is included 
K in the cost of service, thr corresponding tax deduction is also allocated to the 
■ ratepayers. In this way anv tax-reducing benefits, or savings, the company 
B realizes in providing the service arc recognized tn calculating the tax allow-
L. anee for the benefit of the latepavm. 
■ Tlie torollarv to this is that when an expense ts not included in the cost of 
K service (because the company did not incur thai expense in providing cer-
B vice), the deduction < rented hv that expense is not allocated to the ratepayers. 
V To do otherwise would result in the tax savings the company realizes from 
■ expenses imurred m providing services to other groups and periods or for its 
K own benefit being used to reduce rates fot a particular group of ratepayers. 
■ Ihe tax allowance would then !>e lower or higher than is warranted bv the 
k' profit each gtoup provides the curupanv. Since the amount ot profit to be 
K. provided is the measure of the tax cost the company will mi nr in providing 
K service, none of the rates Cot the groups would be- cost justified. .Subsidization 
■ would inevitably result One group would be.u the burden, but another 
K group would gain the benefit ’•* 

L Severance and "First Use" Taxes: A Digression 

■ ' There arc two tax issues that arc of particular importance to 
electric and gas utilities and that require brief discussion. Both affect the 
prices paid bv these utilities for their fuel supplies. 

Severance Taxes. Thirty -three stales impose severance taxes on 
depletablc resources. In 1981 , these taxes generated $6.-1 billion in tax 
revenues, with 80 percent going to just live states (Texas, /Maska. 
IxMtisiana, Oklahoma, and New Mexico). 167 Of particular concern in 
more recent years has been the severance taxes on coal which, with one 
possible exception (North Dakota's severance tax on lignite), are the 
highest such taxes in the country. Montana levies a maximum rate of 30 
percent of the "contract sales price:" Wyoming a 17 percent rate (in¬ 
cluding local charges). These two states account for 40 percent of 
domestic coal reserves and 68 percent of reserves of low-sulfur coal. 

'**Kt Coluntnn Gul/Tran. Co. 54 PER 4lh 31. 37 (FERG. 1983). "Ihe mechanics ot 
calculating a sund-alone allowance are as follow v From the total return allowed on rate 
base are deducted uitereU expenses (computed by multiplying the rate bave bv the 
weighted cost of loug-lcnn debt used in determining the rate of return), permanent tax 
differences, and die effect of the surtax exemption to anise at the tax luce rhe tax base i» 
then multiplied by the factor of 48 percent over 52 percent (now 46 percent over 54 
percent) to produce the lax allowance, which includes recognition of the fad th it the tax 
allowance itself is sub|ert to tax when tccetvcd bv the ntihtv and is not deducidle. The 
amount co calcubied is the tax allow-ance." I Sui, p 38 

’•’Andy Planner. "Severance Taxes on Energy Seen Widening Gap Between Rich, 
Hior Areas of Nation." 40 Cewgirmernd Qwti'zrh 319 (February 20. 1982) 





FLORIDA POWER & LICHT COMPANY 

Fai' the Year Ended December 31, 2022 

ANAL YSIS OF DIVERSIFICA HON ACTIVITY 
Individual Affiliated Transactions in Excess of $500,OOH 

«( 

Provide information regarding individual affiliated transactions in excess of S500.000. Recurring monthly affiliated transactions which exceed $500,000 per month should be reported 
annually in the aggregate However, each land or property sales transaction even though similar sales recur, should be reported as a "non-rccumng" item for the period in which it occurs. 

Line 
No. 

Name of 
Affiliate 

(a) 

Description of 
Transaction 

(b) 

Dollar Amount 

W 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Flonda City Gas 

Florida City Gas 

Florida City Gas 

Florida City Gas 

Flonda City Gas 

Florida City Gas 

Florida City Gas 

Florida Renewable Partners, LLC 

Flonda Southeast Connection. LLC 

FPL Energy Services, LLC 

FPL Energy Services. LLC 

FPL Energy Services, LLC 

FPL Energy Services, LLC 

FPL Energy Services, LLC 

KP8 Financial Corporation 

KPB Financial Corporation 

KPB Financial Corporation 

KPB Financial Corporation 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Constructors, LLC 

NextEra Energy Foundation, Inc. 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

Federal Tax Payments due from Affiliate 

Information Technology Capital Support to Affiliate 

Loan ptgres|_Payments from Affiliate j 

Loans to Affiliate 

Project Development Support Provided to Affiliate 

Sale of Natural Gas to Affiliate 

Reclassify Affiliate Loan as an Investment in Subsidiary 

Project Development Support Provided to Affiliate 

Natural Gas Purchases from Affiliate 

Federal Tax Payments due from Affiliate 

State Tax Payments due from Affiliate 

Marketing & Communication Services Provided to Affiliate 

Sale of Asset/lnventory to Affiliate 

Sales Program Support Provided to Affiliate 

Federal Taxes Due from Affiliate 

Non-Qualifred Fund Tax Payment Due from Affiliate 

State Taxes Due from Affiliate 

Storm Fund Balance Transfer from Affiliate 

Charge to Affiliate for Share of Insurance Premiums 

Corporate Real Estate Services Provided to Affiliate 

Reimbursement from Affiliate for Legal Costs 

State Taxes Due from Affiliate 

Return of Telecommunications Equipment from Affiliate 

2022 Foundation Contribution to Affiliate 

Allocation of Credit Card Rebate to Affiliate 

Charge to Affiliate for Share of Insurance Premiums 

3,196,410 

509,196 

4 6,035 269 ; 

- JH¡a®®00 

968,853 

25,029,900 

Í37oo’ooo 

564,318 

99,545,086 

8,409,727 

1,492,633 

1,439,413 

586,476 

565,078 

13,974,346 

20,656,676 

2,452,893 

73.750.515 

1,210,030 

500,000 

741,129 

640,000 

1,007,091 

30,000,000 

771,951 

3.002,912 

Page 456 -1 



ANAL YS1S OF DI VERSIFICA TIOS A CTI VITY 
Individual Affiliated Transactions in Excess of $500,000 

FLORIDA POWER & LICHT COMPANY 

Far the Year Ended December 31, 2022 

Provide information regarding individual affiliated transactions in excess of S500,0C0. Recurring monthly affiliated iransactkim which exceed S500.O00 per month should be reported 
annually in the aggregate. However, each land or property sales transaction even though similar sales recur, should be reported as a "non-recurring" item for the period in which it occurs. 

Line 
No. 

Name of 
Affiliate 

(a) 

Description of 
Transaction 

(b) 

Dollar Amount 

(0 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

NextEra Energy Resources. LLC 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy. Inc 

NextEra Energy. Inc. 

NextEra Energy, Inc. 

Palms Insurance Company. Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Sabal Trail Transmission LLC 

Corporate Real Estate Services Provided to Affiliate 

Corporate Services Charge to Affiliate 

Information Technology Capital Support Provided to Affiliate 

Information Technology Services Provided to Affiliate 

Sale of AsseUlnventory to Affiliate 

Space & Furniture Billing to Affiliate 

401K Forfeitures Reimbursed by Affiliate 

401K Match Activity Reimbursed by FPL to Affiliates 

Assignment of Solar Panel Master Agreement from Affiliate 

Compensation, Deferred Comp, Incentives, Stock Awards. RSA Amortization. 
Pension & Other Employee Benefits Plans 

Equity Contribution from Parent Company' 

Reimbursement from Parent Company for National Ad Campaign 

Reimbursement to Parent Company for Solar Panel Downpayment 

Return of Partial Solar Panel Downpayment from Parent Company 

Transfer of Employee Incentives to Parent Company 

C™tnhuttnr»-to Parent Company 1

Federal Tax Payments/Disiributions 

State Tax Payments/Distnbutions 

Contractor Workers' Compensation Insurance Premium to Affiliate 

Employee Workers' Compensation Insurance Premium to Affiliate 

Excess Liability Premium to Affiliate 

Fleet Vehicle Liability Insurance Premium to Affiliate 

Allocation of Fleet Insurance Premium to Affiliate 

Reimbursement of Workers Comp Losses from Affiliate 

Transportation of Natural Gas Provided Dy Affiliate 

712.500 

37.128,465 

696,656 

7,262,128 

1,046,580 

9,781,671 

964,865 

1.189,249 

6,118,412 

14,782,251 

^^.000,000 

5,751,929 

141,533,568 

6,118,412 

16.389,550 

2,000,000.000 

138,028,512 

9,867.075 

7,616,154 

1,248.738 

4,986,873 

8,008.543 

1,173,926 

1,516,999 

314,445,839 

54 

55 

General Comments 

Items exclude payments of cash collected on behalf of Aff hates. 
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