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Comments

On behalf of the citizen of Florida and customers statewide, the Office of
Public Counsel (“OPC”) opposes this latest of a seemingly incessant and endless
parade of customer-hostile proposals to repeal the Tax Effect Of Parent Company
Debt Rule (“PDA Rule”). The repeal would eliminate a nearly half century Parent
Debt Adjustment (“PDA”) adjustment that has benefitted customers and been
approved by the Florida Supreme Court.

In 1988 the Commission considered repeal and rejected it. In 2023 staff again
undertook a protracted effort trying to raise customer rates through repeal. Twice in
2024 the Commission took the matter up and twice it was deferred (on March 5,
2024, and again on July 9, 2024) amid concerns about raising customer rates. Now
again, like a bad penny, it returns two years later as the Commission apparently
seeks to establish the existence of a non-existent problem in search of a shareholder
profit-boosting solution.

The Staff is once again leading the charge to raise some of the highest
customer rates and bills in the nation by layering on more affordability destroying
costs and shareholder gravy onto long suffering customers. The effort has become
so persistent and regular that one can virtually set clocks to it. The OPC requests

that this pernicious effort cease once and for all.



The fact that these anti-customer efforts at rule repeal originate time and time
again within the agency simply boggles the mind and perhaps warrants a deeper dive
to determine the impetus and purpose behind the steady push for reversal. The
“public” in Florida Public Service Commission wants to know: “What has changed
in the last 2,2.5, or 3 years? Apart from the crushing weight of affordability pressure
on consumers, neither the fundamental facts nor the law have changed. Why do we
need to take up the same repeal proposal for a pro-customer rule every 6 to 24
months after they are rebuffed? Are we going to relitigate every defeated pro-utility
proposal, like the PDAs, Asset Optimization Mechanisms, and Acquisition
Adjustments, until shareholder coffers are swollen beyond capacity? Has the
Commission not yet tired of the constant bragging at the shareholder analyst calls
about record profits and the capex haven that is the Florida Commission? Has
administrative finality been suspended? If this whatever number attempt to repeal
the PDA ultimately achieves the shareholder windfall that is apparently desired, who
then determines if it is appropriate to then entertain a motion to revisit the matter in
another six months? Does this door move in both directions? When does the
consumer get their coffers filled or get a win?”

The PDA rule has saved customers hundreds of millions of dollars over the
past decades by preventing the unwarranted and excessive affiliate transfer of

customer dollars to shareholders over the past 40-plus years. To customers



throughout Florida, the PDA Rule seems like an exceptionally fine rule — its working
well. Staff has failed to provide adequate justification to wipe-out this longstanding,
pro-consumer rule. Customers remain unconvinced by the suggestion that the rule
plays any role in the Commission’s awarding the highest authorized profit levels, as
there has been no demonstration by the Commission or the utilities that the rule
played any such role. There is zero evidence that the overall Weighted Cost of
Capital or WACC would be any lower if the rule were to be repealed. A case in
point: FPL took steps many years ago to relieve themselves of the impact of the rule
in the Commission’s eyes, yet they have the highest percentage of Commission-
awarded profit embedded in customer bills in the at least the lower 48 states, if not
the nation.! Any assertion that the existence of the rule is creating higher costs of
capital is belied by the facts.

Questions recently posed by the staff seem to continue to advance the
erroneous notion that that the rule is essentially a “double leverage” adjustment. The
OPC addressed this red herring in the September 26, 2023 comments. Attachment
A.% See those comments at pages 5-6. Double leverage adjustments have been

implemented elsewhere to apply the parent or consolidated company’s capital

! Paying for Their Profits: How Ratepayers Foot the Bill for Soaring Utility Profits, Daniel Tait,
Shelby Green and Sue Sturgis, Energy & Policy Institute, March 12, 2026.
https://energyandpolicy.org/utility-profit-report/#h-section-3-methodology.

2 The OPC restates and incorporates those September 26, 2023 comments herein by reference.
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structure and resulting lower overall rate of return to the regulated subsidiary,
regardless of the existence of differing factors affecting the subsidiary. The PDA is
not that by any stretch of the imagination.

As the OPC has noted before, even though the PDA effect is recorded as a
reduction to current income tax expense, the Parent Debt Rule is also not premised
on income tax issues such as the consolidated tax savings. Instead it is a protection
from affiliate transaction abuse. It keeps customers from being forced to subsidize
the parent’s recovery of its own income tax expenses by having to pay a taxable
equity return on the amount of debt that makes up the parent’s (and, as applicable,
grandparent’s) investment in the equity recorded on the regulated subsidiary books.
In essence the rule appropriately transfers to the subsidiary the effect of the tax
deduction benefit that the parent would otherwise realize on the parent’s debt that is
embedded in the subsidiary’s equity balance. It is simple and fair and twice-
sanctioned by the Florida Supreme Court, as discussed more fully in the 2023
comments contained in Attachment A. The PDA is a settled ratemaking principle
and should not be arbitrarily cast aside just to shovel more profit to the utility

shareholders.

This consumer protection rule has been in place for well over 40 years and

has withstood two challenges at the Florida Supreme Court and one before the



Internal Revenue Service. This proposed repeal does not address a problem; it only

would create yet another windfall for shareholders.

If the Commission proposes to repeal this rule, it could mean that it is creating
a tangible future risk to millions of customers of Duke, Tampa Electric and People’s
Gas and others that they that will be subjected to increased rates and bills versus the
murky, difficult to articulate (and even harder to understand) benefits outlined by
repeal’s proponents.

The staff has served some data requests on the companies to get the bill
impacts. The OPC intends to serve discovery in this matter. To that end we request
that, in the ill-advised circumstance that the Commission decides to move forward
with rulemaking, it should seriously consider conducting a “draw out” pursuant to
section 120.54(3)(c)2, Florida Statutes.

If rulemaking goes forward, the OPC expects to make the required filing to
demonstrate that the ratepayers’ ‘“‘substantial interests will be affected in the
proceeding” and “that the proceeding does not provide adequate opportunity to
protect those interests.” One such aspect of this showing will be that the ability to
conduct discovery and to cross-examine witnesses, including Staff’s advocates for
repeal, will be essential and that the standard rulemaking process cannot provide that

protection to customers.



The OPC urges the Commission to finally reject this effort at repeal just like
the commission did in 1988. Maybe in another 38 years, when we are living in an
energy utopia, consumer protections such as this rule will have lost their meaning.
Today as affordability of the utility bills (electric, gas, water, wastewater),
individually and in the aggregate for many, becomes more elusive, this rule does
have tangible meaning. Nothing has changed since the rule was adopted and since
repeal was rejected over three decades ago — except perhaps that equity ratios have
become swollen (in both percentage and size as rate base has exploded far faster than
customer growth and inflation) — often with increased amounts of parent infusions
of debt capital. The material impact of the adjustment has persisted even as tax rates
and the cost of equity might have declined since the 1980s.

Customers throughout the state are really struggling with high bills, fuel
surcharges, storm surcharges and additional costs like increasing shareholder
extractions of customer provided wholesale sales gains through Asset Optimization
Mechanisms. On top of this, customers face a greater threat to affordability as some
utilities are seeking and receiving enormous rate increases in unprecedented amounts.
Removing the PDA Rule’s long-standing customer protection and raising rate

accordingly would just be salt in the unaffordability wound at this point.



Conclusion
At this juncture, the OPC’s remarks echo those made by the OPC in 2024.
Attached also are the Comments provided in a previous workshop in August 2023.
The OPC reserves the right to supplement these comments at the workshop and
throughout the rulemaking process and any draw out that may result.
We simply ask you to permanently reject the proposal to repeal or gut the impact

of this good rule. Please put this repeal effort to rest.

/s/ Charles J. Rehwinkel

Charles J. Rehwinkel

Deputy Public Counsel

Florida Bar No. 527599
Rehwinkel.Charles@leg.state.fl.us

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Suite 812
Tallahassee, FLL 32399-1400

(850) 488-9330

Attorneys for the Citizens of the State of
Florida
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Commission Clerk
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2540 Shumard Oak Boulevard
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Re: Docket No. 20230000-0T; Amendment of Rule 25-14.004, Florida Administrative Code, Effect of
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Dear Mr. Teitzman;

Attached for filing in the above docket is Office of Public Counsel’s Post-Workshop Comments on
Proposed Repeal of 25-14.004 - Effect of Parent Debt on Federal Corporate Income Tax.

Thank you for your assistance in this matter.

Sincerely,

s/Charles J Rehwinkel

Charles J. Rehwinkel
Deputy Public Counsel

cc: All Parties



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Amendment of Rule 25-14.004, Florida DOCKET NO.: 20230000-OT
Administrative Code, Effect of Parent Debt on
Federal Corporate Income Tax FILED: September 26, 2023

OPC POST-WORKSHOP COMMENTS ON
PROPOSED REPEAL OF 25-14.004 - EFFECT OF PARENT DEBT ON FEDERAL
CORPORATE INCOME TAX

At the August 15, 2023 workshop, OPC heard for the first time why staff is, in reality, pursuing a repeal
0f25-14.004 - Effect of Parent Debt on Federal Corporate Income Tax (“PDA Rule” or “Rule”). We would
note that even though the Rule is not being repealed, the essence of the ratepayer protections from affiliate
transaction abuse through application of a tax effect of parent debt (“Parent Debt Adjustment” or “PDA”)

is being completely stripped from the present rule.

The OPC noted that staff had never revealed the reason for the repeal or rule change being presented
to the interested parties. Staff’s representative then suggested that the Commission was not informed of a
1983 decision' by the Federal Energy Regulatory Commission (“FERC”) justifying discontinuation of the
allocation the consolidated income tax expense (benefits) of an entity to the subsidiary, which he explained
could be found in a publication issued by Public Utilities Reports, Inc., Third Edition (1993), entitled “The
Regulation of Public Utilities” by Charles F. Phillips, Jr.? at pages 288 and 289. Staff then read aloud two
paragraphs from the pages referenced. However, this same information quoted by staff was in fact readily
available in 1987. The exact language which was read is contained verbatim in the 1984 edition (first
printing, May 1984) at pages 272 and 273. See, attachment 1. This information was available well before
1987 when the staff unsuccessfully attempted to persuade the Commission to repeal the Rule. Why this
information was not presented at that time, we can only guess. It could very well have been that
Commission or its staff found the information or FERC’s views to be irrelevant to whether the PDA Rule
should be repealed. The Commission does not follow FERC decision-making on ROEs so it is likely that
it was unconcerned about that agency’s views on how retail customers ought to be protected. Given the

summary rejection of the repeal proposal at the time, there is no evidence that the stale information

U In re Columbia Gulf Transp. Co., 54 PUR4th 31, 37 (FERC 1983).

2 Professor Phillips appears to have been a frequent witness appearing around the country on behalf of
utilities seeking higher returns on equity in ratemaking during the time the treatise was compiled. See, e.g.,
Application of Roanoke Gas Company, 1978 Va. PUC LEXIS 137; Illinois Bell Telephone Company:
Proposed restructuring and increase of rates, 1989 111. PUC LEXIS 398, *1 (Ill. Comm. Comm'n November
9, 1989).



contained in either the 1984 or 1993 versions of an industry-centric treatise would have impacted any of
the Commissioners’ opinions at the time. In any event, as discussed below, the PDA Rule is nevertheless

consistent with the “new” information from 30 years ago.

It is clear, from the language read by staff, that the then Federal Power Commission (“FPC*)
(currently FERC) was concerned with passing on the consolidated tax savings created by other subsidiaries
to the regulated utility. Instructive is the FERC’s rationale for eliminating a consolidated tax savings
adjustment after the D.C Circuit Court of Appeals reversed® the agency’s efforts to overturn its policy of
applying such an adjustment. It was precisely this “new” decades old FERC rationale that staff pointed to
in support for today scrapping of the customer-benefitting Rule. At the workshop, staff read two paragraphs
from the 1993 Phillips document, as principal justification for the repeal of the PDA Rule. It was this
information quoted from the 1983 FERC decision (which was issued contemporaneously with the actual

adoption of the Rule) that OPC was informed was not presented to the Commission in 1987:

Because deductions are given for expenses incurred in producing income, the necessary
causal link between the ratepayers and the deductions is the expense the company incurs
in providing service. Accordingly, the proper way to allocate deductions is to match the
deductions with the expenses included in the cost of service. Thus, when an expense is
included in the cost of service, the corresponding tax deduction is also allocated to the rate
payers. In this way, any tax-reducing benefits or savings the company realizes in providing
service are recognized in calculating the tax allowance for the benefit of the ratepayers.

The corollary to this is that when the expense is not included in the cost of service because
the company did not incur that expense in providing service, the deduction created by that
expense is not allocated to ratepayers. To do otherwise would result in the tax savings
the company realizes from expenses incurred in providing service to other groups in
periods for its own benefit being used to reduce the rates for a particular group of
ratepayers. Tax allowance would then be lower or higher than is warranted by the
profit each group provides to the company. Since the amount of profit to be provided
is the measure of the tax cost the company will incur in providing service, none of the rates
for the groups would be cost-justified. Subsidization would inevitably result; one group
would bear the burden, but another group would gain the benefit.

Phillips at 289 (1993); 276-277 1984). (Emphasis added).

This language has no bearing on the PDA Rule or the type of affiliated transaction that the Rule is
designed to address. From the language highlighted above, and a closer reading of the case, it is obvious
that FERC was concerned with the overall tax savings generated by non-jurisdictional, diversified entities
being passed on to the Utility. These tax savings were being generated by other subsidiaries through losses

wholly unrelated to services provided to, or burdens placed upon, the unregulated subsidiary. It appears

3 City of Charlottesville v. Federal Energy Regulatory Comm. and Columbia Gas Trans. Corp., 661 F. 2d 945 (D.C.
Cir.1981)



that FERC was more concerned with the overall consolidated tax savings than the infusion of debt as equity
into a subsidiary. This is better understood when the salient portion of the paragraph preceding the two

read by staff is considered:

eskosk

In a 1972 decision,!* the commission held that a pipeline company should be permitted to
retain the consolidated tax savings generated by losses incurred by an affiliate engaged
in gas exploration and development. Five years later, the commission adopted a similar
treatment in wholesale electric rate cases, holding that the stand-alone policy was
appropriate in those situations where jurisdictional customers had not paid the expenses
that generated the consolidated tax savings.

ksksk

Phillips at 289 (1993); 276 1984). (Emphasis added)

In the cited Columbia Gulf decision, FERC distinguished the non-jurisdictional, wholly unrelated
activities generating losses, from the highly specific, related tax deduction associated with the investing
parent companies’ excess interest deductions. The former was not allowed, while the change in policy
continued to recognize that the parent’s interest expense was properly considered in a “stand-alone” tax

allowance determination:

In setting the return for the pipelines we used the parent's interest expense as the pipelines'

cost of debt. Thus, the ratepayers bear the burden of paying the parent's interest expense.

That being so, an equal portion of the parent's interest expense deduction must be allocated

to the pipelines' ratepayers. Our stand-alone policy does just this.
Columbia Gulf at 1983 FERC LEXIS 2737 **22. In that instance, FERC utilized a consolidated capital
structure indicating that there would be an allocation of the parent’s debt to the subsidiary income tax
calculation. The PDA Rule (that has been excluded from application where the subsidiary capital structure
is merely an allocation of the overall consolidated capital structure) when applied when a parent invests
debt in the equity of a subsidiary is fully consistent with the Columbia Gulf decision in that the subsidiary
ratepayers bear the burden of paying a portion of the parent’s interest expense through the taxable equity
return. The parent’s use of debt to make equity infusions in the regulated Florida subsidiary is a transaction
directly related to the subsidiary. It is precisely when the parent having a mix of debt and equity in its capital

structure makes an equity investment in a subsidiary that the Rule’s application becomes mandatory. The

* Re Florida Gas Transmission Co., 47 FPC 341 93 PUR 3d 477 (FPC 1972). Professor Phillips quotes
from that decision in explaining that the stand alone method “is one that takes into account the revenues
and costs entering into the regulated cost of service without increase or decrease for tax gains or losses
related to other activities.”



fact of a parent’s investment in a subsidiary does not overcome the presumption; it triggers it. Something
more, such proof in the form of evidence that dividends from the subsidiary exceeded equity contributions

from the parent, has been deemed necessary in the past for the presumption to be met.>

The long-standing PDA Rule does not seek to require or even allow losses from non-jurisdictional,
diversified operations to offset the tax expense of the regulated, jurisdictional operations in Florida. In
supporting the Commission’s 40 year-long affiliate transaction protection, OPC is not interested in unfairly
passing through to ratepayers any affiliate subsidiary losses or tax savings to the regulated company using
the PDA Rule. Likewise, there is no effort or intent to require the use of the consolidated entity’s capital
structure to artificially lower revenue requirements. This would represent a return to a long-abandoned
“double-leverage” adjustment. The current rule as written does none of this; the OPC does not seek such a

return. Double-leverage and allusions to it in this repeal process are red herrings.

The essence of the investment by a parent in the regulated subsidiary is an affiliate transaction.
This categorization is not in dispute. Utilities routinely report equity infusions, upstream dividend
payments, advances to and from subsidiaries (and their subsequent conversions to debt or equity) as affiliate
transactions. See, e.g., Florida Power & Light and Florida City Gas Co. examples submitted in Attachment

2.

If the parent allocates debt to the utility or issues third party debt on the subsidiary’s behalf, the
utility would be required to pay interest to a third party or the parent and as a result would record an interest
expense on its own books and take the interest deduction on its standalone tax calculation. The difference
from this scenario and the equity infusion from the parent portion of the capitalization is that the source of
the funds so invested cannot be traced to equity or debt dollars and are thus presumed to be supported by a
mix of debt and equity in the same proportions as contained in the parent’s capital structure. Within the
PDA Rule, this scenario gives rise to a rebuttable presumption that part of that investment, or equity
infusion, is the result of the parent issuing debt in order to effectively fund the operations of the utility
subsidiary. Absent rebutting the presumption, the utility is required to recognize the value of the interest
deduction on the portion of parent debt embedded in the subsidiary equity (upon which its customers

compensate the shareholders for in the form of an equity return on that subsidiary equity) as a reduction to

> In re: Petition for increase in rates by Gulf Power Company. Order No. PSC-2012-0179-EI at 115-116.
“Since Gulf’s last rate case, the record evidence indicates Gulf paid dividends to Southern Company of
$196 million more than Southern Company invested in the equity of Gulf.”



its standalone taxes. If not for the PDA Rule, this affiliate transaction would create a subsidy flowing from
ratepayers to sharcholders. This is exactly what the Supreme Court of Florida recognized in its opinion

upholding the affiliate transaction protections inherent in the parent debt adjustment when it stated:

In the normal course of a parent-subsidiary relationship, the parent issues debt in order to
acquire capital to support the operations of its subsidiaries. The capital is transferred to the
subsidiary in exchange for stock in the subsidiary. As a practical matter, the equity of the
subsidiary is thus directly supported by the debt of the parent. The debt of the parent used
to support the subsidiary generates interest expense for the parent, which in turn is tax
deductible. Although the capital is passed on through to the subsidiary, there is no
corresponding pass-through of interest expense because the parent passes the capital to
acquire ownership interest in the subsidiary as opposed to a creditor’s interest. Therefore,
the nature of the acquired capital changes from debt to equity at the point the capital passes
from the parent to subsidiary.

General Telephone Company v. Florida Public Service Commission, 446 So.2d 1063, 1069
(Fla. 1984).

Notwithstanding this highly effective specific and limited regulatory safeguard, staff’s workshop

comments in the workshop erroneously conflated the notion of “double leverage adjustment” with the PDA:

And so, back in the days of the double leverage adjustment, it was presumed that
the return on equity for the utility should be the overall cost of the capital of the parent
company. And that theory has pretty much been discredited, and as far as I know, is not
followed by any Commission across the country, and so by making a double leverage
adjustment, or a parent debt adjustment, the utility will not recover the cost of providing
service.

Staff comments, August 15, 2023 workshop (transcribed from FPSC video recording). This
conflation is in error.

Double leverage is a financial strategy whereby the parent raises debt but downstreams some or all
of the proceeds to its operating subsidiary largely in the form of an equity investment. Therefore, the
subsidiary’s operations are financed by debt raised at the subsidiary level and by debt financed at the
holding-company level. In this way, the subsidiary’s equity is leveraged twice, once with the subsidiary
debt and once with the holding company debt. The regulatory adjustment was to treat the parent and
subsidiary capital structures as the same and give recognition to the lower overall weighted cost of capital

caused by the higher parent leverage. This is not what the PDA Rule does.

What the PDA Rule does require is for the utility to properly recognize the interest deduction
benefit related to the amount of debt being infused by the parent through the affiliate transaction of the
investment. Inherent in the affiliate transaction is a very real tax benefit that customers provide to

shareholders that is encompassed in the nature of the parent’s equity investment — in the form of the return



on equity (grossed up for income taxes). This benefit would otherwise be transferred to the shareholders
without the PDA Rule. This tax effect of parent company debt scenario is not double leverage, it is not
consolidated tax savings and it is not a departure from standalone ratemaking. Recognizing and correcting
for the effect of an abusive affiliate transaction does not violate any principle of “stand alone ratemaking.”
The PDA Rule is simply the Commission regulating in the public interest, protecting customers and
determining that the standalone, statutory tax rate expense embedded in the revenue requirement is
overstated unless the tax benefit that customers provide to shareholders through the equity return (on equity
that is effectively partly tax deductible debt) is properly reflected in the interest deductions on a standalone

basis.

If this Commission adopts the new proposed rule change eviscerating the PDA Rule, it will insure
that a parent issuing debt that supports investments in the regulated subsidiary can engineer the transfer of
funds to the sole benefit of the stockholders and at the expense of utility ratepayers. This change in the
Rule would effectively allow the utility to charge ratepayers an inflated equity return that ignores the true
nature of the investment. This would be inconsistent with the standalone entity treatment. The PDA Rule
as currently established is a necessary protection for the ratepayers as it allows the customers to properly
receive the benefit of the interest on the infused debt as a reduction in the utility’s standalone income tax

expense.

It seems that the only change that should be considered in the Rule to fix the problem is to modify
paragraph 4 to clarify that the standalone utility’s statutory tax rate should be applied. OPC’s proposed

change is shown below:

(4) The adjustment shall be made by multiplying the debt ratio of the parent by the debt
cost of the parent. This product shall be multiplied by the statutory tax rate applicable to

the eonselidated-entity regulated utility. This result shall be multiplied by the equity dollars
of the subsidiary, excluding its retained earnings. The resulting dollar amount shall be used

to adjust the income tax expense of the utility.

This clarification to the current rule would prevent any confusion that somehow an effective tax
rate of the consolidated entity could be used to pass through to the utility of any consolidated savings
through the consolidated tax rate. Since the statutory rate is the same regardless, it would seem that this
clarification is not essential, but it can be done in an abundance of caution. Otherwise, there is no basis to
change a 40-year old consumer protection rule that has survived challenges in the Florida Supreme Court,

the United States Treasury Department and the United States Congress.



Respectfully submitted,

Walt Trierweiler
Public Counsel

s/Charles J. Rehwinkel
Deputy Public Counsel
Florida Bar No. 527599

Office of Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-1400

Attorneys for the Citizens
of the State of Florida
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